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The American Bar Association’s Legislative 
Proposals Respecting Legal Services 
and Procedures 


By ASHLEY SELLERS 


Chairman, Special Committee on Legal Services 
and Procedure, American Bar Association 


Mr. Chairman, and members of the Association of Interstate Commerce 
Commission Practitioners : 


It is a privilege and honor for me to appear before your Association 
and mine. 

At the outset, I want to congratulate this Association, and its offi- 
cers, for the dynamic and vigorous manner in which the Association 
presents its views concerning the various matters of interest to the mem- 
bers of this Association. I may say at once that I do not often share 
those views, but this does not prevent me from acknowledging the effec- 
tive work done by this Association in advocating its its position to the 
public and to the Congress. 

I am here today to explain the legislative proposals of the American 
Bar Association in the field of legal services and procedure. I do not 
entertain any notion that I will cause this Association, by what I say 
today, to change its views with regard to these matters—the Association 
of Interstate Commerce Commission Practitioners has already, in clear 
and unmistakable terms, made known its general attitude with respect 
to this subject—; but I do welcome the opportunity to explain the posi- 
tion of the American Bar Association. 

And I also entertain the hope that you, too, will understand the 
position of the American Bar Association a little better as a result of 
my remarks. 

If, in the process, I am able to convince some of you of the merits 
of the American Bar Association’s legislative proposals, I will consider 
this as an extra—but unanticipated—dividend. 

In approaching my subject, I am mindful of the fact that this Asso- 
ciation has given long consideration to the recent proposals which have 
been made for changes in the field of legal services and procedure as they 
are related to practice before the Interstate Commerce Commission. 
Therefore, it is unnecessary for me to dwell at any length upon the back- 
ground of this subject. 

I will only point out that, in June of 1955, the Board of Governors 
of the American Bar Association authorized the President of that Asso- 
ciation to establish a Special Committee on Legal Services and Procedure, 


An address before the 28th Annual Meeting, Association of Interstate Commerce 
Commission Practitioners, Hotel Conrad Hilton, Chicago, Illinois, May 15, 1957. 


—Ib— 








1116 I. C. C. PRACTITIONERS’ JOURNAL 





and charged it with the responsibility of evaluating the recommendations 
made by the second Hoover Commission and of its Task Force concern- 
ing legal services and procedure, as well as the recommendations in this 
respect made in 1955 by the President’s Conference on Administrative 
Procedure. 

The American Bar Association established its Special Committee 
because, only in this way, could that Association come to grips with the 
problem stemming from these recommendations and coordinate the re- 
spective views of its various committees and sections regarding these 
matters. 

It has been my privilege to serve as chairman of the Special Com- 
mittee on Legal Services and Procedure since its creation. 

One of the rewarding personal consequences of my work as chairman 
of the Special Committee is the fact that I have been privileged to serve 
with as fine a group of men as could be found anywhere in this country. 
Our Committee, now 16 in number, represents various segments of the 
American Bar Association. 

In performing our work, the Special Committee was privileged to 
have the active cooperation and assistance of many persons and orga- 
nizations, both within and without the American Bar Association, in- 
cluding many government agencies. 

We have welcomed the views of everyone. 

After studying the recommendations of the second Hoover Commis- 
sion and of its Task Force, and those of the President’s Conference on 
Administrative Procedure, including the views of all of the groups which 
responded to our invitation, we concluded that we could not endorse all 
of those recommendations. There were some things which we found to 
be good and others which we considered ill-advised. In still other cases, 
we felt that certain recommendations needed to be modified before they 
should be accepted by. the organized bar. 

Accordingly, a report was made to the House of Delegates—the 
governing body of the American Bar Association—at its 1956 midyear 
meeting, in which the Special Committee on Legal Services and Proce- 
dure recommended the adoption of certain basic principles for improve- 
ments in the field of administrative services and procedure. 

The Association adopted these recommendations, and directed the 
preparation of legislation incorporating these principles to be presented 
to the Congress. The drafting of this legislation has now been completed 
and it is this legislation which constitutes the legislative program in the 
field of legal services and procedure of the American Bar Association. 

Nine major legislative subjects are involved. I will only mention 
them briefly at this point, reserving until later a more complete analysis. 

First, there is a new Code of Federal Administrative Procedure to 
replace the Administrative Procedure Act of 1946. 

Next, there is legislation to create an independent Office of Federal 
Administrative Practice; legislation to elevate the status of Hearing 
Commissioners ; legislation to establish a legal career service for govern- 
ment attorneys; and legislation to deal with the subject of representation 
before Federal administrative tribunals and the control of practice be- 
fore Federal agencies. 
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All of the legislation which I have just mentioned, with the excep- 
tion of the new Code of Federal Administrative Procedure, is incorpo- 
rated in one bill known as the Federal Administrative Practice Act, 
which was introduced in the 85th Congress in January by identical bills, 
S. 932, H. R. 3349, H. R. 3350 and H. R. 7006. 

I note that there is some confusion within this Association concern- 
ing the bills to which I have just referred. On May 3, 1957, this Asso- 
ciation issued a printed booklet entitled a ‘‘Comparison of the Adminis- 
trative Procedure Act and the American Bar Association Proposed Code 
of Federal Administrative Procedure.’’ On the first page of this booklet, 
it is stated that the purpose of the booklet is to set forth a comparative 
text of the Administrative Procedure Act and the April 13, 1957, draft 
of the American Bar Association’s Code of Federal Administrative 
Procedure. But the booklet then gives a foot-note reference to H. R. 
3349, H. R. 3350, H. R. 7006 and S. 932. These bills do not contain the 
proposal of the American Bar Association for a Code of Federal Ad- 
ministrative Procedure. They deal with quite different subjects, and I 
think it is unfortunate that, by this inaccurate reference, some members 
of this Association may have been misled into confusing these legislative 
subjects. 

Next, there is a proposed bill to establish a new Labor Court, which 
will exercise jurisdiction in the field of unfair labor practice and repre- 
sentation cases now exercised by the National Labor Relations Board. 

There is also a draft of a bill to establish a new Trade Court and a 
draft of a bill to establish the Tax Court as a constitutional court under 
Article III of the Federal Constitution. 

Finally, there is proposed legislation to deal with the performance 
of legal services in the Defense Department. That Department has many 
special problems in this respect which the proposed legislation is designed 
to resolve. 

These, therefore, are the major legislative subjects with which we 
in the American Bar Association are dealing. All of these legislative 
proposals will be submitted to the Congress. As indicated, some have 
already been presented to the Congress. The American Bar Association 
will press for the adoption of all of these legislative proposals. 

It would be naive for me to suppose that any legislative body, such 
as the Congress of the United States, would accept all of these legislative 
proposals and adopt them without change or modification. We do not 
expect that. The primary interest of the American Bar Association is 
in securing the adoption of legislation which embodies the principles 
adopted at the 1956 midyear meeting of its House of Delegates. The 
ABA is not wedded to a particular bill or bills. It is true that we have 
drafted the legislative proposals above-mentioned as one means of effec- 
tuating those principles, but it is the principles themselves with which 
the American Bar Association is basically concerned, and the Association 
anticipates and expects that, during the legislative process, there will be 
many changes made in particular bills. 

I now come to a point in my address which I most earnestly hope 
I can make you understand. It appears that many members of this 
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Association are under the erroneous impression that the ABA proposals 
are the same, or substantially the same, as those of the Hoover Commis- 
sion and of its Task Force. One way in which I could prove that this 
impression is erroneous would be to make a point-by-point comparison 
of the two. I do not have the time to indulge in such a process. There- 
fore, I will content myself by stating that the two groups of proposals are 
not the same. No one who takes the pains to compare the two would 
make this mistake. Those who would tell you that the proposals are the 
same are not giving you accurate information. 

I remind you of what Professor Ralph Fuchs stated, when he ad- 
dressed this Association at its last annual meeting on the subject of 
‘‘The American Bar Association and the Hoover Task Force Adminis- 
trative Code Proposals.’’ He said: 


‘*The agencies and those who wished to continue and improve their 
effectiveness could not assent to the proposals of the Task Force 
without sacrifice of the purposes for which the regulatory process 
exists. But we have already, I think, witnessed a recession from the 
Task Force proposals in the form of those now made by the Ameri- 
ean Bar Association.’’ (I. C. C. Practitioners Journal, June 1956, 
p. 870). 


Professor Fuchs further said that the proposals of the American Bar 
Association . . . ‘‘differ in various significant ways, as I am sure you 
know, from the proposals of the Hoover Commission and, in particular, 
of the Task Force.’’ Finally, he carefully enumerated the significant 
differences between the proposals of the Hoover Commission Task Force 
and the proposals of the American Bar Association respecting rule mak- 
ing, separation-of-functions, informal adjudication, the proposed Office 
of Administrative Practice, and the new Courts of Special Jurisdiction. 

In concluding his address, Professor Fuchs paid a compliment to 
the American Bar Association which all of us in the Association deeply 
appreciate by referring to the ‘‘statesmanship which has gone into the 
Bar Association’s present position’’; and he urged the members of the 
Association of Interstate Commerce Commission Practitioners to ap- 
proach this subject in a manner that would, ‘‘from the point of view 
of this Association, bring equal statesmanship to bear in the effort to 
develop an acceptable body of legislation.’’ 

Despite the analysis made by Professor Fuchs to this Association 
almost a year ago and, despite the significant self-evident differences be- 
tween the proposals of the American Bar Association and those of the 
second Hoover Commission and of its Task Force, I note with regret 
that this Association continues, officially, to equate the two. 

For example, in December of 1956, a letter was sent to the entire 
membership of this Association, transmitting a proposed resolution in 
blanket opposition to the entire program of the American Bar Associa- 
tion, in which it was flatly stated that the legislative proposals of the 
American Bar Association were ‘‘similar to those advocated by the Task 
Force’’ of the second Hoover Commission. That is the ballot on which 
I understand 93 percent of you voted against the ABA proposals. 
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I repeat, those of you who have studied the various proposals your- 
selves, know or should know that this is not true. Those of you who 
have not studied the proposals of the American Bar Association, but have 
nevertheless opposed such proposals on the basis of the belief that they 
are the equivalent of the proposals of the Hoover Commission Task 
Force, have acted upon the basis of incorrect information. 

I hope that in thus speaking bluntly, you will not feel that I have 
abused the hospitality accorded to me today. But I feel compelled to 
do my bit to lay the ghost of the contention that the American Bar 
Association has endorsed the Hoover Commission Task Force proposals. 

I submit that the improvement of the administrative process and 
the increasing of public confidence in that process are matters of concern 
both to this Association and to the American Bar Association. I further 
submit that the members of this Association could not, if they studied 
the facts, possibly oppose the legislative proposals of the American Bar 
Association in their entirety, as contemplated by the proponents of the 
blanket resolution sent out to the members of this Association in Decem- 
ber, 1956. While there might be disagreement as to some things, there 
could not possibly be disagreement as to all. 

The best way to demonstrate this is to proceed, in the time left to 
me, with an analysis of the various parts of the legislative program pro- 
posed by the American Bar Association. 

First, I direct your attention to the proposed Code of Federal Ad- 
ministrative Procedure which would replace the Federal Administrative 
Procedure Act of 1946. 

At the outset, I remind you once more that, although we have ac- 
tually drafted a bill upon this subject, it is the principles concerning 
legal services and procedure adopted in Resolution 2 by the American 
Bar Association at its 1956 midyear meeting with which we are most 
concerned. For purposes of discussion, however, I will compare the 
ABA draft of the proposed Code of Federal Administrative Procedure 
with the Administrative Procedure Act of 1946. Here are some of the 
chief differences which distinguish the two: 

(1) Under the proposed Code, the term ‘‘rule-making’’ is rede- 
fined so as to include only matters of general applicability and future 
effect. Unlike the Administrative Procedure Act of 1946, the term, as 
used in the proposed Code, would no longer include such orders as those 
entered in rate-making proceeding cases which are solely of specific 
applicability. This change is intended to make administrative rule- 
making more closely analogous with rule-making by the legislature itself. 

That was precisely the position taken by former Commissioner 
Aitchison in appearing on behalf of the Commission in opposing the 
Administrative Procedure Act of 1946 in this respect. 

(2) Under the proposed Code, the requirements concerning publi- 
cation of rules and orders and access to public records have been sub- 
stantially broadened to provide more adequate and effective information 
to the public as to the administrative process. 

(3) Under the proposed Code, provisions are included to increase 
public participation in the rule-making process. The agencies would be 
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required, by rule, to specify procedures whereby interested persons may 
participate. Particular attention has been given to affording more public 
participation during the initial stages of agency rule-making and to 
include, within its purview, public participation in the making of inter- 
pretative rules, general statements of policy, procedure and practice, and 
other important types of rules which are now exempted from the pro- 
cedural requirements of the Administrative Procedure Act. To afford 
public information concerning the status of published proposals for rule- 
making, agencies would be required, by the proposed Code, to keep a 
rule-making docket of the status of such proposals. 

Some of the proposals have been published by the agency for pos- 
sible adoption and the notice never rescinded and some of them are still 
extant after several years. So we don’t know the status of these pro- 
posals. They could be adopted tomorrow without notice, even though it 
has been months and months since they were originally noted in the 
Register. 

(4) Under the proposed Code, ‘‘formal adjudication’’ is distin- 
guished from ‘‘informal adjudication.’’ Hearing requirements would 
be imposed only in those proceedings in which ‘‘an opportunity for 
agency hearing is required under the Constitution or by statute.’’ This 
change merely restates the present law. In cases of ‘‘formal adjudica- 
tion,’’ a provision is contained in the proposed Code which would require 
that pleadings should conform with the practice as to pleadings in the 
United States district courts; but, in this connection, the agencies are 
given authority to provide otherwise by published rules where they find 
such conformity impracticable. With respect to matters of ‘‘informal 
adjudication,’’ the agencies would be authorized—but not required—to 
establish a procedure for intra-agency review. This provision would give 
the agencies clear authority to work out improvements with respect to 
the myriad of matters constituting informal adjudication. 

(5) Under the proposed Code, several changes have been proposed 
in order to elevate the status of hearing officers. For example, they are 
authorized to make initial decisions in all cases of formal adjudication 
in which they preside at the taking of evidence. They would be given 
authority to issue subpoenas and, in general, to proceed to the extent 
practicable in accordance with the trial procedures in the United States 
district courts. Their findings of evidentiary facts, as distinguished 
from ultimate conclusions of fact, could not be set aside by the agency 
on review unless contrary to the weight of the evidence. These provi- 
sions are intended to complete the analogy between the roles of hearing 
officers and agencies and that of trial and appellate courts begun by the 
Administrative Procedure Act. Henceforth, they would be given a new 
status. They would be very nearly the equivalent of judges, acting 
within the Federal system of administrative justice. The fact that the 
relationship can not, without impairment of the administrative process, 
be fully equated, is recognized in the provisions for waiver of the initial 
decision, with the consent of the agency, and for review of an initial 
decision in any case upon motion of the agency. 
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(6) Under the proposed Code, the separation of functions prin- 
ciple is greatly extended so as to preclude ex parte consultation by pre- 
siding officers on issues of law, as well as those of fact, in cases of formal 
adjudication. Also, the principle would be made applicable to agency 
heads by prohibiting them from having the assistance, in analyzing and 
appraising the record for decision, of those employees who have partici- 
pated in the proceeding in any manner or who are engaged for the 
agency in any investigative functions in any current, factually related 
ease, or who are engaged for the agency in any prosecutive function. 
Solely for the purposes of analyzing and appraising the record, agency 
heads may have the assistance of other employees of the agency, but it is 
made clear that the grounds of the decision must be within the scope of 
the issues presented by the record. These provisions would be applicable 
only to matters of formal adjudication, and would not be applicable in 
rule-making proceedings even though required to be made on the record 
after opportunity for agency hearing. 

(7) Under the proposed Code, judicial review of agency action 
would be broadened. Any person adversely affected or aggrieved by any 
reviewable agency action would have standing to seek judicial review. 
The power of the court on review would be extended to include authority 
to consider instances of clearly unwarranted exercise of discretion, in 
addition to the abuse thereof, and to those decisions based upon findings 
of fact that are clearly erroneous on the whole record. The doctrine of 
exhaustion of administrative remedies is retained, but provision is in- 
cluded for permitting a court to restrain action clearly beyond the con- 
stitutional or statutory jurisdiction or authority of the agency, after a 
showing of irreparable injury, in the case of any agency investigation 
or proceeding. 

These, therefore, are some of the important differences between the 
proposed Code of Federal Administrative Procedure and the Adminis- 
trative Procedure Act of 1946. I would direct your attention, also, to 
the fact that, in drafting a proposed Code of Federal Administrative 
Procedure, care has been taken to preserve all of the gains made by the 
Administrative Procedure Act. This is not new legislation but a revision 
of existing legislation. 

The Administrative Procedure Act of 1946 was a good beginning. 
It represented the first legislative attempt in the common law world to 
state the essential principles of fair administrative procedure. But this 
legislation was not, of course, the final word. It was merely a beginning. 
Further improvements in the administrative process are desirable. 

Under our system of law, we must always, in approaching matters 
of this kind, give consideration to administrative efficiency, but we must 
give overriding consideration to safeguarding the rights of individual 
citizens. This is no mere platitude. It is based upon the recognition 
that, after all, the essential purpose of the administrative process, as 
well as of the entire legal process, itself, is to bring about justice to the 
individuals concerned, and not necessarily to promote administrative 
efficiency. If the two can be simultaneously accomplished, that is good, 
but the rights of the individual must prevail. 
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I find it difficult to believe that the members of this Association, 
or of any other group, could conscientiously oppose many of the provi- 
sions found in the proposed Code of Federal Administrative Procedure. 
I find it difficult to believe that the members of this Association fully 
appreciated the significance of the proposal made to them last December 
to condemn this legislation in its entirety. Even if there are some 
features of the legislation which, because of self interest or some other 
reason, this Association might oppose, I respectfully ask how any mem- 
ber of this Association could oppose provisions (1) insuring greater 
public information concerning administrative records and action; (2) 
requiring some rule, left to the agency’s discretion, specifying the pro- 
cedures whereby interested persons may participate in rule-making and 
stating the circumstances under which the agency will entertain petitions 
for declaratory orders; (3) conforming administrative practice and 
requirements of pleadings in cases of formal adjudication to those of the 
United States district courts except to the extent that an agency finds 
such conformity impracticable and otherwise provides by general rule; 
(4) expediting agency decisions by limiting agency review to those de- 
cisions of the preseding officer appealed to the agency by the parties, 
or as to which the agency, on its own motion, desires to review, and 
permitting the parties to waive the right to such initial decision with 
the consent of the agency; (5) encouraging the granting of oral argu- 
ment before the agency on review, upon request, ‘‘unless the agency 
deems it inappropriate or unwarranted’’; (6) providing, as to the 
myriad of matters of informal adjudication, that any intra-agency re- 
viewing authority established by the agency must furnish, if requested 
by a party, a statement of the reasons for its position; (7) permitting 
‘‘any reliable and probative evidence’’ to be received (a) in any rule- 
making proceeding required to be based on a record after opportunity 
for agency hearing and (b) in formal adjudication involving the ap- 
proval or prescription for the future of rates, wages, corporate or finan- 
cial structures or reorganization thereof, prices, facilities, services, costs 
or practices bearing upon the foregoing; or (8) redefining—as advocated 
by former Commissioner Clyde B. Aitchison, during hearings on the 
Administrative Procedure Act—the term ‘‘rule’’ as a legislative matter 
of ‘‘general applicability and future effect,’’ thus recognizing that rule- 
making is, in substantial effect, a substitute for the specific will of the 
Congress. 

As to such matters, I respectfully submit that many of you would 
undoubtedly agree that they represent improvements over the existing 
Administrative Procedure Act. 

In concluding my analysis of the proposed Code of Administrative 
Procedure, I direct your attention to two particular matters out of many 
that might be discussed if we had the time. 

One of the provisions of the proposed Code would grant to the courts 
authority to restrain investigative action ‘‘clearly beyond the constitu- 
tional or statutory jurisdiction or authority of the agency.’’ Also, upon 
a showing of irreparable injury, courts would be granted authority to 
enjoin, at any time, the conduct of any proceeding in which the proceed- 
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ing, itself, or the action proposed to be taken therein is clearly beyond 
the constitutional or statutory jurisdiction or authority of the agency. 

These provisions for injunctive relief have been proposed for the 
benefit of a person aggrieved. Many of the agencies have opposed these 
provisions on the ground that this would interfere with administrative 
efficiency. But, as I have already indicated, while administrative effi- 
ciency is important, it is not, in the opinion of the American Bar Asso- 
ciation, as important as the individual rights of citizens. These injunc- 
tive provisions might, to some extent, be construed as a recession from 
the doctrine requiring exhaustion of administrative remedies as a condi- 
tion precedent to judicial intervention. But, over the years, that 
doctrine has produced unsatisfactory consequences in many cases in 
which a person asserts that a proposed course of agency action is clearly 
beyond the agency’s jurisdiction. 

Many people feel that the doctrine has no relevance where the single 
legal question concerns the agency’s authority to proceed with what 
might be a prolonged, expensive litigation. The judicial trend has been 
toward permitting intermediate challenge to administrative jurisdiction. 
In the view of the American Bar Association, the administrative process 
can be adequately safeguarded against possible abuse by providing for 
assessment of costs and attorney’s fees against a person if the court finds 
he has brought a frivolous contest against the agency’s jurisdiction or 
has brought one for the purpose of delay. In proposing this provision 
for intermediate injunctive relief, the whole matter is left to the sound 
discretion of the court upon a finding both of irreparable injury and a 
finding that the proceeding is clearly beyond the constitutional or statu- 
tory authority of the agency. 

I submit that, in the long run, such a provision will tend to bring 
about a more favorable public acceptance of the administrative process 
by expediting, through litigation, questions of this sort. 

I also direct your attention to the fact that, under the proposed 
Code, the ‘‘clearly erroneous test’’ has been substituted for the ‘‘sub- 
stantial evidence test’’ in cases involving the judicial review of agency 
findings of fact. 

It has been suggested that this might lead the courts to substitute 
their judgment for that of the administrative judgment. The Committee 
of 100 of the Association of Interstate Commerce Commission Practition- 
ers has stated that this provision ‘‘would require a court’’ to do so; but 
I feel that any such fears are baseless. Chief Judge Vanderbilt of New 
Jersey has said; that ‘‘. . . the substantial-evidence rule under the Ad- 
ministrative Procedure Act and the ‘clearly erroneous’ test .. . are, in 
practice, so clearly alike that only the scholastic mind of the hypocritical 
law review writer presumes to see any difference in them.’’ 

Next, I turn to a consideration of the Trade Court Act. 

First, I call your attention to the fact that the Trade Court would 
be a constitutional court under Article III of the Constitution. Under 
this court proposal, there would only be transferred to the Trade Court 
the jurisdiction of the Interstate Commerce Commission under Section 11 
of the Clayton Act. This constitutes a relatively small part of the overall 
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work of the Commission. The Commission, itself, would, under the 
proposal, determine the cases to be filed in the Trade Court and would 
prosecute them with its legal staff. It would not be required to initiate 
any particular proceeding, and acts of acquisition and consolidation, 
duly consummated pursuant to the regular jurisdiction of the Commis- : 
sion would, in no way, be affected by this proposal. 

Not only the Interstate Commerce Commission, but other Federal 
departments and agencies, would be authorized to prosecute Clayton Act 
proceedings before the Trade Court with regard to matters committed 
to their care. It will be recalled that, under the present law, jurisdiction 
to prosecute and decide Clayton Act cases is scattered among a number 
of agencies, depending upon the subject matter involved. Under the 
Trade Court bill, all of these cases would be decided by the Trade Court, 
but they would be prosecuted by the same agencies which now have 
authority to prosecute them. This affords due regard for thé peculiari- 
ties of the different industries involved and preserves the present statu- 
tory scheme in this respect. It would not ‘‘judicialize’’ the adminis- 
trative process. 

The new Trade Court would also have other jurisdiction in the trade 
practice field now exercised by the Federal Trade Commission and other 
agencies. 

Time prevents me from exploring exhaustively the reasons why the 
American Bar Association feels that the establishment of a Trade Court 
—as well as a Labor Court—is necessary. I can only say that I take 
sharp issue with those who feel that it is our duty, as administrative 
practitioners, to promote the administrative process by conferring upon 
Federal administrative agencies authority to perform functions for which 
the courts are best fitted. 

We feel that, in those areas where administrative agencies are doing 
nothing but deciding cases and controversies—and where this, in no way, 
is involved with the regulatory functions of the agencies concerned—, 
the matter should be turned over to constitutional courts. The approach 
should be to give the Federal administrative agencies the tasks which 
they can best do and to give to the courts the job which the courts can 
do best. 

There is little justification for permitting any Federal agency to 
exercise purely judicial functions involving cases and controversies, in 
the ordinary judicial sense of those words, and not an essential part of 
the regulatory functions of the administrative process. 

Relieving Federal administrative agencies of the burden of deciding 
cases in such areas will free them to do the job for which they are best 
equipped, namely, to implement congressional policy in the rule-making 
field and in making policy determinations and in vigorously enforcing 
the law before the courts in their respective areas of jurisdiction. 

We are firmly convinced that the authority transferred to the new 
Trade Court under Section 11 of the Clayton Act involves only the 
decision of cases and controversies and is not substantially related to any 
regulatory functions of the Interstate Commerce Commission, and that 
vesting the Commission with the authority to decide as to which cases to 
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take before the Trade Court would preserve to the Commission all inci- 
dental, prospective policy determinations. 

I specifically call your attention to the fact that the Trade Court 
proposed by the American Bar Association is totally different from any 
of the courts proposed by the Task Force of the Hoover Commission. 
For example, unlike such Task Force, the American Bar Association 
would not transfer to the courts the award of reparations in cases in- 
volving violations of the Interstate Commerce Act, which, like the ques- 
tion of reasonable rate determinations, seems to us to involve policy de- 
terminations rather than merely to involve the decision of cases and 
controversies unrelated to regulatory activities. 

There remains for consideration the legislative subjects embodied 
in the proposed Federal Administrative Practice Act which has already 
been introduced in the Congress in the form of identical bills known as 
S. 932, H. R. 3349, H. R. 3350 and H. R. 7006. 

I repeat that these bills do not contain the ABA’s proposed Code of 
Administrative Procedure as erroneously implied by the May 3, 1957, 
booklet published by the I. C. C. Practitioners’ Association. 

The legislation proposed in these bills would implement Resolutions 
3, 5, and 6(b) of the resolutions adopted by the American Bar Associa- 
tion at its 1956 midyear meeting. These bills would establish a new and 
independent Office of Federal Administrative Practice,—this office not 
being in the Department of Justice, being in no office, an independent 
Office of Federal Administrative Practice. Among other things, this 
new office would administer a merit career system for government law- 
yers, both within and without the Defense Department. It would cover 
all civilian legal positions. There would also be a Division of Hearing 
Commissioners. The office would also concern itself with the matter of 
legal representation before the agencies and would engage in studies of 
legal procedures and services. 

This office is unlike anything suggested by the Task Force of the 
Hoover Commission. For example, it would only be authorized to ini- 
tiate consultation and cooperative efforts among agencies and interested 
organizations for the adoption and development, wherever feasible and 
appropriate, of rules and practices of a procedural nature. 

Under this legislation, the administration of a program for Hearing 
Examiners would be transferred from the Civil Service Commission to 
the new Office. The bill deals with such matters as the salaries of Exami- 
ners. It specifies, with particularity, the role of the Office with respect 
to appointment, assignment, transfer, and suspension of Examiners. The 
Director of the Division of Hearing Commissioners would, for example, 
appoint qualified Hearing Commissioners, after consultations with the 
agencies concerned, and assign them to authorized Hearing Commissioner 
positions within the several agencies. Such assignments would be on a 
continuing basis, subject only to reassignment by the Director as effi- 
ciency of operations or the needs of the total service might require. 
Grandfather rights are provided in that any person who, on the date of 
the passage of the Act, holds a position as a trial examiner or hearing 
examiner under Section 11 of the Administrative Procedure Act, and 
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if a member of the bar, would automatically become a Hearing Commis- 
sioner under the terms of the proposed Act and be continued in office 
on assignment to the agency in which then employed. 

The tenure of office of these Hearing Commissioners would be during 
good behavior. 

The basic purpose behind these provisions relative to Hearing Com- 
missioners is to elevate the status of these officers by giving them the 
independence, compensation, and tenure necessary to enable them to 
perform their functions adequately. We feel strongly that, as long as 
the agencies are able to control the tenure of their examiners, there is an 
impediment to the making of free and independent decisions by these 
examiners with respect to cases before them involving their agencies. 

In the administrative process, we do not regard these examiners as 
the mere arms of the agencies. Rather, they are an integral part of the 
administrative process, and rudimentary considerations make it neces- 
sary to give them the necessary independence to assure fair decisions. 

The Federal Administrative Practice Act, as reflected in the bills 
already introduced in the Congress, like the proposed Code of Federal 
Administrative Procedure of the American Bar Association, provides 
that the Hearing Commissioner shall issue ‘‘an initial decision’’ of the 
agency in the absence of an appeal before the agency upon its motion or 
upon the filing of exceptions by a party. 

Among other things, the Association of Interstate Commerce Com- 
mission Practitioners objected to the proposal made by the Task Force 
of the Hoover Commission for an initial decision by Hearing Commis- 
sioners because such proposal also contained a provision for the assign- 
ment to the Interstate Commerce Commission of Hearing Commissioners 
by a Chief Hearing Commissioner attached to a proposed administrative 
court. Of course, there is no such provision for an administrative court 
in the proposals of the American Bar Association. Rather, we are in- 
duced to make our recommendation for an ‘‘initial decision’’ because of 
the fact that the person best qualified to arrive at a correct decision in 
an adversary matter is the one who has actually read and received the 
evidence. It is he who can best judge the weight to be given to the testi- 
mony of witnesses, based on their demeanor. I think it is pertinent to 
note that the experience of the Interstate Commerce Commission will 
testify to the fact that no presiding officer’s initial decision can displace 
the agency in making ultimate conclusions of fact or any policy matters, 
and it is for this reason that we believe that the agency should be per- 
mitted to review any ‘‘initial decision’’ on its own motion. 

I do not believe that it is necessary for me to dwell at any length 
upon the subject of a legal career system for government lawyers. I do 
not believe that any member of this Association could, or would, oppose 
these proposals of the American Bar Association. I feel compelled to 
point out, however, that in rejecting the ABA program in its entirety, 
you are rejecting this very noncontroversial program concerning govern- 
ment lawyers, to which it is to our advantage as citizens to subscribe. 

I note that this Association will be particularly interested in those 
provisions of the Federal Administrative Practice Act, as incorporated 
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in the foregoing bills, with reference to representation before government 
agencies by lawyers and by lay practitioners. 

If any of you have had occasion to practice before the Federal ad- 
ministrative agencies (of course all of you gentlemen have), you have 
become aware of the trouble an individual practitioner must take to get 
admitted to practice before the specialized bars. The American Bar 
Association feels that this is an unsound procedure. Accordingly, we 
would provide that anyone admitted to practice law before the highest 
court of his state, and in good standing, could become entitled to prac- 
tice before any Federal administrative agency upon filing proof of those 
facts to the new Office of Federal Administrative Practice. 

As to lay practitioners, the American Bar Association recognizes 
that some provision must be made with respect to them in any permanent 
legislation upon this subject. Accordingly, the agencies are authorized, 
by the proposed legislation, to prescribe special standards permitting 
lay representatives to practice. However, it has been the consistent 
position of the American Bar Association that they should not be author- 
ized to practice law, and it is also the position of the Association that 
representation of parties in formal hearings required to be determined 
on a record which is subject to judicial review must be by an attorney at 
law, but that a party who is an individual may represent himself. 

Already, this provision has been called to the attention of the lay 
practitioners who belong to the Interstate Commerce Commission Prac- 
titioners Association. It has recently been said to them that this repre- 
sents a matter of life and death. 

There are several considerations which I desire to bring to your 
attention with respect to this point. 

First, the American Bar Association can not subscribe to the theory 
that laymen should be permitted to engage in the practice of law. In 
our proposed legislation, we do not attempt to define what constitutes 
the practice of law since that is a-matter traditionally left to the courts. 
The courts, themselves, would not permit laymen to engage in the prac- 
tice of law, and we see no reason why a different standard should obtain 
with respect to the important controversies before Federal administra- 
tive agencies which may be reviewed by a court on the record built before 
the agency. 

Secondly, I desire to point out that a lay practitioner would not be 
foreclosed, under this legislation, from taking some part in formal pro- 
ceedings required to be determined on the record, subject to judicial 
review. Such a lay practitioner could appear in his traditional role as 
a witness, or as a member of a team of lawyers, accountants, and traffic 
experts. Neither would the legislation preclude lay practitioners from 
taking part in any agency proceeding where the law does not require 
judicial review to be based upon the record. 

Thirdly, if this matter is, indeed, of serious importance to the cur- 
rent lay practitioners before the Interstate Commerce Commission, I 
would suggest that they might propose some ‘‘grandfather’’ clause to 
preserve the continued right of such lay practitioners to engage in their 
present activities. In discussing this matter in its report to the Ameri- 
ean Bar Association, the Committee of which I am chairman stated that 
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‘*Your Committee would not consider it a repudiation of the prin- 
ciple if allowance be made, in the statutory implementation of this 
resolution, for continuation of such representation by qualified lay 
practitioners until such time as rigid application of the principle 
would not work undue hardship upon the individuals now so en- 
gaged.”’ 


The particular legislative proposals as now drafted do not contain any 
such grandfather rights. This Association never requested us to include 
such a clause. I am sure, however, that there would be no substantial 
opposition to an appropriate grandfather provision to cover existing lay 
practitioners. We are concerned with a principle of long-range conse- 
quences, and we have no desire to impose any hardship upon anyone 
during the transition. 

In conclusion, I urge this Association to take a positive, and not a 
negative, approach to the legislative program of the American Bar 
Association. As I stated at the outset, I hope that I have convinced at 
least some of you that our program is quite different from that of the 
Hoover Commission or its Task Force on Legal Services and Procedure. 
It is not to be equated with that program. I hope I have convinced you 
that there is at least some good in our program from your standpoint, 
and that it is not in your self-interest to reject all parts of this program 
because you may be opposed to some of it. 

I would remind you that the development of the administrative 
process is definitely in a state of flux. A review of the events of the 
past 30 years should convince any thoughtful person that those who 
would attempt to preserve the status quo are the real dreamers. The 
forward progress of the administrative process through the legislative 
route and otherwise can not be stayed. The real question is the direc- 
tion in which it is going. It is to the advantage of all of us to attempt 
to shape the course of the administrative process so that the direction 
of its movement will be towards those goals which we can all mutually 
find advisable. 

I hope that the voice of this Association will be lifted in a positive 
and resolute fashion, and not in a hysterical denunciation of all change. 
I thank you. 














The American Bar Association’s 

Legislative Proposals As They Affect 
The Interstate Commerce Commission 
And Its Practitioners 


By Starr THomas 


General Attorney and Commerce Counsel, Santa Fe Railway System, 
and Chairman of the Special Commitiee on Administrative Law of 
the Association of Interstate Commerce Commission Practitioners 


For a proper appraisal of the legislative proposals of the American 
Bar Association’s Special Committee on Legal Services and Procedure, 
we must first look at their historical setting. A strong movement for 
reform of administrative procedures developed in the ‘‘thirties.’’ I 
think this was due in large part to the rapid multiplication of federal 
agencies during the period of the ‘‘New Deal’’ and to the excesses of 
some of these agencies. These efforts at reform culminated in the enact- 
ment of the Administrative Procedure Act in 1946. 

The Act was described by the late Justice Jackson as ‘‘a new, basic 
and comprehensive regulation of procedures in many agencies’’ which 
‘represents a long period of study and strife, settles long-continued and 
hard-fought contentions, and enacts a formula in which opposing social 
and political forces have come to rest.’’ (Wong Yang Sung v. McGrath, 
339 U. 8. 31, 36, 40 (1950)). That does not seem entirely true today. 

In 1955, as Mr. Sellers has told you, a Special Committee on Legal 
Services and Procedure was appointed by the American Bar Association 
to study these proposals, and its recommendations in the form of reso- 
lutions were adopted by the House of Delegates at its Mid-Winter 
Meeting in 1956. Pursuant to these resolutions the committee has 
drafted a proposed Code of Federal Administrative Procedure to replace 
the present Administrative Procedure Act and a bill to establish an 
Office of Federal Administrative Practice. 

I understand from Mr. Sellers that there is also a bill to establish 
a specialized court to take over certain quasi-judicial functions from 
various federal agencies including the I. C. C. That topic was covered 
in the resolutions and I intend to discuss it but I have not seen the bill. 
I think, however, from what Mr. Sellers said this morning, that my dis- 
cussion is in line with the provisions of the bill. 

The resolutions of the Bar Association and the bills drafted by its 
Special Committee are modeled after the proposals of the Hoover Com- 
mission Task Force. They have been modified somewhat in deference 
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to the widespread criticism of the Task Force proposals; but they reflect 
the same general point of view which is characterized by a deep distrust 
of federal regulatory agencies and an uncritical admiration for the 
courts. In fact, several former members of the Task Force participated 
in the drafting of the Bar Association proposals. In the Administrative 
Law Bulletin of the American Bar Association for March, 1957, it is 
pointed out that the Special Committee ‘‘concurred in most of the im- 
portant recommendations of the Task Foree.’’ (p. 84). 

As you know, this Association vigorously opposed the administra- 
tive code proposed by the Task Force; and last fall resolutions express- 
ing opposition to the Bar Association proposals were approved by an 
overwhelming majority of its members. 

Because of this action the Association has been criticized for what 
is regarded as blind opposition to all efforts to reform or improve ad- 
ministrative procedures. One of the proponents of the Bar Association 
bills, writing in a recent edition of the Federal Bar Journal, describes 
the I. C. C. as ‘‘the spoiled darling of the practitioners’’ and says, some- 
what intemperately, that ‘‘the slightest suggestion for assuring fairness 
in its determinations is met by violent, even vituperative abuse.’’ He 
ascribes this to the ‘‘capture’’ of the I. C. C. by the transportation in- 
dustry, completely overlooking the fact that a large segment of this 
Association’s membership customarily represents shipper rather than 
carrier interests. 

If we forget the name-calling and look at what we are being asked to 
accept, it becomes apparent that our position is not one of opposition to 
constructive proposals to improve the Administrative Procedure Act. I 
think I can say in a real sense the Bar Association is not proposing re- 
form of the Administrative Procedure Act. In substance, the proposal 
is to junk it and substitute a new Act representing one extreme of the 
opposing contentions which Justice Jackson said were settled and recon- 
ciled in 1946. And this is offered as a package deal. 

No one could expect such a comprehensive piece of legislation as the 
Administrative Procedure Act to be perfect. But why scrap it after a 
single decade of application and interpretation. A step-by-step ap- 
proach to correct any demonstrated deficiencies would be far more con- 
structive. Each proposed change could then be thoroughly explored. 
And such exploration should include a careful analysis of its practical 
effect on the functioning of the various agencies involved. Only in this 
way can an informed decision be made on the need for and the desira- 
bility of the proposed change. 

In the absence of such an approach, there is no alternative but 
opposition. The proposed Bar Association code is an entirely new act, 
reflecting broad assumptions which cannot be accepted by those familiar 
with I. C. C. practice and procedure. It assumes that judicialization or 
formalization of procedures is necessarily an improvement. It assumes 
that examiners or hearing officers should function as trial courts com- 
pletely isolated from the Commission. It assumes that proceedings be- 
fore the Commission will be improved by increasing the power of the 
courts to control them at every stage. 
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Perhaps the strongest objection to the Task Force and Bar Associa- 
tion approach is its failure to recognize the vastly different character of 
the various federal agencies which are to be forced into one uniform 
judicialized mold. The independent regulatory tribunal, such as the 
I. C. C. acting as an ‘‘arm of Congress,’’ is to be lumped with a large 
number of boards, commissions, and other offices in the Executive De- 
partment of the Government, most of them subject to varying degrees of 
political control. As Louis L. Jaffe, Professor of Administrative Law 
at Harvard Law School, said in an article discussing the Task Force 
proposals : 


‘This is not the place to argue the merits of the so-called ‘inde- 
pendent agencies ;’ but they have been created by Congress, and as 
long as they exist some heed should be paid to the implication of 
their existence.’’ (30 N. Y. U. Law Review, 1277). 


I should point out here that the opposition of the I. C. C. practi- 
tioners to the Task Force and Bar Association proposals cannot be re- 
garded as a case of the tail wagging the dog. The I. C. C. is the largest 
and oldest federal regulatory agency and its practice represents nearly 
half of the total practice before such agencies. Nor are the I. C. C. prac- 
titioners alone in their opposition. The Public Utility Section of the 
American Bar Association, representing about 75 per cent of federal 
administrative practice, has taken a similar position. 

Let me again quote from Professor Jaffe’s article. He says: 


‘*My own feeling is that there is no present need for a general re- 
vision of the (Administrative Procedure) Act. Large and important 
settlements of the great political and legal issues upon which men 
divide should not be lightly tampered with. They should not be 
disturbed on the ground that they do not completely realize abstract 
and doctrinaire propositions...’’ (30 N. Y. U. Law Review, 1275). 


The Proposed Code of Federal Administrative Procedure 


The present and apparently final draft of the Bar Association’s ad- 
ministrative code has been available for only a very short period of time. 
It is highly complex and detailed and its full impact on I. C. C. practice 
and procedure can be appreciated only after long and careful study. 
Time will not permit more than a brief characterization here. And I 
might also add that I have not personally, and I doubt if any of you, 
have had time to make a thoroughly complete study to your own satis- 
faction as yet. 

Rigid court-like procedures are prescribed for each step in the ad- 
ministrative process. Very little leeway is provided for their adaptation 
to the wholly different types of agencies to which they would be applied. 
I am aware that there are provisions in the code which would give the 
administrative agency some leeway in modifying procedures to fit its own 
needs. But in considering those provisions I think we should bear in 
mind that the court review of the agency’s exercise of discretion has been 
greatly expanded by this proposed code, so that we cannot be sure to 
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what extent that leeway would be actually workable or to what extent 
it would result in excessive litigation. By a change in definitions, 
many of the quasi-legislative functions of the I. C. C.—classified as rule- 
making functions under the present Act—would be classified as adjudi- 
eatory functions and made subject to stricter procedural requirements, 
which go far beyond the concept of ‘‘due process.’’ All but the broadest 
types of rate proceedings would apparently be classified as adjudicatory. 

Court rules of evidence would be made applicable in a variety of 
proceedings, although certain types of cases, such as those involving the 
prescription of future rates, are excepted from the requirement (Section 
1006 (d)). This means that different rules of evidence would be ap- 
plicable in cases involving reparation from those in cases involving the 
prescription of rates for the future, although both types of relief are 
frequently sought in the same case. 

No exception is made as to evidence in proceedings involving licen- 
sing in spite of the objections of one member of the Bar Association’s 
Special Committee who pointed out that the exclusionary rules of evi- 
dence—for example, the rule as to opinion evidence—would be clearly 
inappropriate where the question of ‘‘ public convenience and necessity’’ 
is involved. It is true that the court rules of evidence are to be applied 
only ‘‘to the extent practicable;’’ but this limitation can only be pro- 
ductive of litigation over what is ‘‘practicable.’’ 

Undoubtedly the strongest objection to the attempt to ‘‘judicialize’’ 
Commission proceedings by prescribing detailed requirements as to pro- 
cedure, pleading and proof is the needless delay that is bound to result. 
The [. C. C. would have to abandon the flexible procedures adapted to 
the particular types of cases, which it has developed out of its long ex- 
perience in regulation. The principal criticism of the Commission has 
been that its proceedings are unduly time-consuming,—that was men- 
tioned by Senator Smathers this noon, and I think Commissioner 
Hutchinson is going to talk about that tomorrow—but much has been 
done—particularly in recent years—to speed the work of the Commis- 
sion. These gains should not be sacrificed on the altar of uniformity. 

The ‘‘judicialization’’ of procedures would also provide a fertile 
field for litigation over the conduct of Commission proceedings, thus 
contributing further to delay. Failure to comply with the requirements 
of the proposed code is expressly made subject to judicial review of any 
agency action (Section 1009 (a)). And the provisions relating to review 
would substantially increase the control of the courts over I. C. C. 
proceedings. 

Under the proposed code, the ‘‘substantial evidence’’ rule would no 
longer be applicable to the judicial review of agency findings of fact. 
The proposed code would substitute the ‘‘clearly erroneous’’ test which 
applies to the review of findings of fact by federal district courts in 
civil non-jury cases (Section 1009(f)). This would be sure to broaden 
the scope of judicial review and encourage the reviewing court to sub- 
stitute its judgment for the expert and informed judgment of the Com- 
mission. The whole concept of agency expertise would go out the window. 
Mr. Sellers this morning quoted Chief Justice Vanderbilt, of New 
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Jersey, in saying that there really is no difference between the ‘‘clearly 
erroneous’’ test and the ‘‘substantial evidence’’ test. If there is no 
difference, I wonder why the change is necessary. I think there is a 
difference, and whether or not you will find it in the law books, it seems 
to me perfectly obvious that a court reviewing Commission action will 
feel greater freedom to review the Commission’s findings when it realizes 
that a specific change has been made. 

One member of the Bar Association’s Special Committee disagrees 
with Mr. Sellers’ viewpoint as expressed here. I will just quote his con- 
elusion. After quoting Chief Justice Vanderbilt, he says, ‘‘ Despite this, 
enactment of the ‘clearly erroneous’ test would inevitably be interpreted 
as broadening the permissible scope of judicial review beyond the scope 
of the ‘substantial evidence’ test, and if that is done, the result must be 
to authorize the substitution of judicial judgment for administrative 
judgment.”’ 

Even more drastic is the proposal to change the basis for review of 
the exercise of agency discretion from ‘‘abuse’’ of discretion to ‘‘clearly 
unwarranted exercise’’ of discretion (Section 1009(f)). This would be 
an open invitation to the courts to inject themselves into matters prop- 
erly reserved for agency discretion. 

The well-established rule that the parties must exhaust their ad- 
ministrative remedies before resorting to the courts would be abrogated. 
Injunction suits against I. C. C. action would be permitted at any stage 
of the proceeding to challenge the ‘‘jurisdiction or authority’’ of the 
Commission (Section 1009(g)). Speaking at the convention of this 
Association last May, Ralph F. Fuchs, Professor of Law at the University 
of Indiana and long-active in the American Bar Association, described 
this proposal as ‘‘the most potentially disastrous’’ of all the Bar Asso- 
ciation proposals. He emphasized that regardless of the outcome, in- 
junction suits to delay proceedings could be extremely harmful. In 
almost any proceeding before the I. C. C., some party stands to gain by 
delay of this character, and there can be no assurance that such injunc- 
tive powers would be properly used in all cases. 

And the imposition of costs on those bringing frivolous injunctive 
suits is not in my opinion by any means an adequate protection. Mr. 
Sellers spoke here of balancing individual rights against administrative 
efficiency, but that isn’t really the balance. Administrative efficiency 
includes administrative action, and in a regulatory field, such as the 
transportation field, the carriers are subjected to such close control over 
many things they do and wish to do in the exercise of good management, 
if they are delayed by delays in Commission proceedings, which are often 
necessary to authorize considered action of management, they can be 
very badly hurt. 

There is no factual basis for the assumption implicit in these pro- 
posals that only the courts can be trusted to handle these matters wisely 
and impartially. Often the decisions of three-judge federal courts in 
eases involving review of Commission orders have a distinctly local flavor. 
In one recent case of some importance, this produced an unusual result. 
Neither of the contending parties was satisfied with the Commission’s 
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order and each brought suit to set it aside in the district where its prin- 
cipal office was located. Each party was able to secure an order, setting 
aside the Commission’s order on grounds favorable to its position in the 
ease. On appeal, however, the Supreme Court reversed both lower courts 
and affirmed the order of the Commission. This suggests, at least, that 
the courts are not infallible. 

The present standards for judicial review of I. C. C. orders have 
been worked out carefully and deliberately in a long line of Supreme 
Court decisions. They should not be lightly cast aside. 

I want to refer now to the proposal to create an Office of Federal 
Administrative Practice. 


Office of Federal Administrative Practice 


H. R. 3350 and other identical bills * have been introduced in the 
present session of Congress to carry out the proposals in Resolutions 3 
and 5 of the American Bar Association. These bills would establish an 
Office of Federal Administrative Practice as an independent agency in 
the Executive Department of the Federal Government. 

Under the provisions of Title I of H. R. 3350, the Director of this 
office is to make studies and recommendations regarding the adequacy of 
agency practice and procedure, with a view to obtaining uniformity 
among the agencies. Title II places the selection, assignment, and con- 
trol of trial examiners or hearing commissioners in the Office of Federal 
Administrative Practice. Title III would establish a legal career service 
for attorneys in the federal agencies also under the control of this office. 

I had not planned to cover the merits of matters, such as the status 
of the examiners or the status of the attorney in the federal service due 
to the demands of time here today, but I should like to point out that 
other methods are suggested for handling these things which deserve 
serious consideration and are different from those involved in H. R. 3350. 

Let us first consider the provisions of Title I. Certainly the objec- 
tive—improvement of practice and procedure—is a praiseworthy one, 
provided it is to be accomplished by cooperating with the agencies, not 
by directives as the Hoover Commission Task Force proposed. In all 
fairness, I should say that there is no provision for directives in H. R. 
3350. Such an office can perform a very useful service as long as it 
does not seek to encroach on the independence of agencies such as the 
I. C. C. or to impose uniform procedures merely for uniformity’s sake 
on these highly specialized agencies with their vastly different functions. 

There are serious objections, however, to the office as proposed in 
H. R. 3350. In the first place, the research and advisory functions should 
not be combined with broad executive authority over agency hearing 
officers and legal staffs as proposed in Titles II and III of the bill. In 
the second place, a large organization, such as is proposed, would have a 
natural tendency to expand and seek additional powers. Friction would 
be almost certain to develop between this office and the various agencies ; 
and the research and advisory functions would be likely to degenerate 
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into police or investigatory functions. Some support for this view is 
found in provisions of the bill which authorize the Director of the office 
to receive complaints and make investigations, to make legislative recom- 
mendations to Congress, and so forth. 

This subject was carefully studied by the President’s Conference 
on Administrative Procedure. In its report to the President early in 
1955, the Conference recommended that an Office of Administrative Pro- 
cedure be established in the Department of Justice. The Conference 
‘‘exercised meticulous care’’ in delineating the functions of such an 
office. It ‘‘should not be empowered to dictate to administrative agen- 
cies on procedural matters.’’ Rather, through continuing studies, it 
would be able to make constructive suggestions which the agencies would 
be free ‘‘to adopt or reject.’’ 

The recommendation contemplated ‘‘an office with a very small orga- 
nization, limited to research and advisory functions.’’ Proposals to 
clothe such an office with broad powers over hearing examiners were 
rejected. 

Pursuant to these recommendations, a small office has been set up 
in the Department of Justice on a two-year basis as a ‘‘ pilot operation.”’ 
Certainly no large office with broad powers, such as is contemplated by 
H. R. 3350, should be established until experience has been gained in this 
‘*pilot operation.’’ The recommendation of the President’s Conference 
should provide a much sounder method for securing the advantages of 
continuous study of procedures without endangering the independence 
of regulatory agencies such as the I. C. C. 

The only objectionable feature in this plan is the location of the 
office in the Department of Justice which is too often at odds with the 
regulatory agencies—particularly the I. C. C. The President’s Confer- 
ence stated that this was done only for housekeeping purposes in the 
interest of economy, but it would be desirable to find a more neutral 
home for it, less subject to political pressures. 

One of the most objectionable features of H. R. 3350 is the proposal 
in Title II to place the selection, assignment, and general control over 
examiners or hearing commissioners in the proposed Office of Federal 
Administrative Practice. The regulatory agencies must have some con- 
trol over their hearing officers if they are to achieve the consistency of 
regulatory policy which is so essential to the proper and just adminis- 
tration of the statutes committed to their jurisdiction. 

A major objective of the Bar Association proposals is to isolate 
the hearing examiners from the Commission to the greatest extent pos- 
sible. The respective functions of the hearing officer and the agency are 
regarded as equivalent to those of trial courts and appellate courts in 
private litigation. This is evident in many provisions of the Bar Asso- 
ciation’s proposed administrative code. 

Thus under that code the hearing officer’s findings of evidentiary 
fact could not be set aside by the agency unless contrary to the weight 
of the evidence (Section 1007(c)). Yet in most cases before the I. C. C. 
the findings of fact are so intermixed with questions of policy that it is 
impossible to accord finality to a hearing officer’s findings of evidentiary 
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fact—a term by no means clear—and still permit the sound and con- 
sistent policy formulation for which the Commission must be respon- 
sible. This would encourage litigation in which the issue would not be 
whether the Commission has made a proper decision, but whether the 
hearing officer’s decision was so clearly wrong as to justify reversal by 
the Commission. 

Hearing officers would be required to render an initial decision in 
all formal proceedings where the agency did not preside at the hearing 
(Section 1007(b)). This would delay important cases of an emergency 
nature, which cannot be heard directly or in full by a busy Commis- 
sioner, but which require expedited handling. In many cases—general 
rate cases, for example—substantial justice cannot be done if the usual 
procedure of an initial decision or proposed report and review by the 
Commission is followed. Now it does provide that if the party waives 
an initial decision and the agency accepts that waiver, the agency may 
proceed with the final decision, but in a hotly contested case, you cer- 
tainly cannot count on a waiver by the opposing party when delay would 
be to his advantage. 

All of these measures to isolate the Commission from its examiners 
reflect the same fundamental error. The functions of Commission exami- 
ners are not like those of trial courts in private litigation. Not just 
private interests, but the public interest as reflected in the National 
Transportation Policy, is present in every case. The Commission has a 
continuing responsibility for over-all policy, and it must retain an ade- 
quate measure of control over its examiners and over its decisions to 
effectively discharge that responsibility. 

I now want to say a few words about the provisions of H. R. 3350, 
dealing with practice before the Commission and dealing with the pro- 
posed restrictions on lay practitioners. 


Control of Practice Before the 1. C. C.—Proposed Restrictions on 
Lay Practitioners 


Title IV of H. R. 3350 deals with ‘‘ Admission to and Control of 
Practice’’ before federal agencies. 

Several of the provisions of this title appear to be unobjectionable, 
although there is no demonstrated need for them as far as the I. C. C. 
is concerned. In this category are provisions securing the right of every 
participant to be represented by a duly-qualified attorney or lay prac- 
titioner in any matter before a federal agency; prescribing minimum 
standards of conduct for those who practice before a federal agency ; and 
providing appropriate restrictions against representation of outside in- 
terests by federal employees. 

Other provisions of Title IV would deprive the I. C. C. of prac- 
tically all control over those who practice before it; and these do seem 
objectionable. Today the I. C. C. maintains its own register of practi- 
tioners. Any attorney admitted to practice before the highest court of 
his State is admitted upon a finding of good moral character. I might 
say here that attorneys do not find it difficult to be admitted to practice 
before the Commission. It has not proven to be any problem, and all 
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of you are familiar with the practice in proceedings where a lawyer ap- 
pears and it develops that he is not a registered practitioner. The prac- 
tice is to allow him to proceed with the handling of the case, with the 
understanding that if he continues to appear in Commission cases, he 
must file an application for admission to the Commission’s bar. So these 
provisions as to registration of practitioners have not injured any liti- 
gant before the Commission or prevented his being represented by his 
counsel. 

Non-lawyers must pass an intensive written examination to demon- 
strate their qualifications. All practitioners are required to conform to 
a prescribed code of ethics, much more strict and detailed than the mini- 
mum standards proposed in H. R. 3350. Appropriate provision is made 
in the Commission’s rules for the discipline of those who do not comply 
with the proper standards of conduct. I think it is fair to say the Com- 
mission’s standards and procedures in this field have been regarded as a 
model by those who have studied administrative agencies, including the 
Hoover Commission Task Force. 

Under H. R. 3350 the I. C. C. would have no authority over the 
attorneys practicing before it. Registration with the proposed Office of 
Federal Administrative Practice would authorize any attorney to prac- 
tice before all federal agencies. Such registration would be open to any 
attorney who is a member in good standing of the Bar of the highest 
eourt of his State. Special standards of conduct for such attorneys 
would be prescribed by the Court of Appeals of the District of Columbia. 
Elaborate provision is made for the conduct of disciplinary proceedings 
by a federal grievance committee which would report to the federal 
district court in the district where the respondent is principally engaged 
in the practice of the law. That court in turn would review the evidence 
and impose appropriate discipline where warranted. 

A requirement that any attorney in good standing be admitted to 
practice before any federal agency would have little effect on the I. C. C. 
It follows that practice today, although it does require evidence of good 
moral character. No good reason has been shown, however, why the 
Commission should not maintain its own register of practitioners and 
discipline lawyers and non-lawyers alike. 

The elaborate, time-consuming and unwieldy provisions for disci- 
plining lawyers through a federal grievance committee and their local 
federal district courts are wholly unnecessary. It is proposed in recog- 
nition of the fact that State courts are generally indifferent to the activi- 
ties of members of their Bars who are principally engaged in practice 
before federal agencies. But a federal grievance committee with its 
cumbersome machinery is not a satisfactory substitute for discipline by 
the I. C. C. with the assistance of the grievance committee of the Asso- 
ciation of I. C. C. Practitioners. 

The proponents of H. R. 3350 object to discipline of lawyers by the 
I. C. C. because the ‘‘discipline of lawyers is a responsibility of the 
profession and the courts;’’ but that is merely an assertion. It would 
be more logical to say that discipline of those who practice before the 
I. C. C. is a responsibility of the Practitioners’ Association and the Com- 
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mission. There is no good reason why an attorney who practices before 
the Commission should not be subject to the same rules and the same 
discipline as a lay practitioner. 


H. R. 3350 would permit the Commission to establish qualifications 
for lay practitioners, but it would restrict its disciplinary powers by 
subjecting all disciplinary action to judicial review through a hearing 
de novo in the federal district courts. This proposal is of doubtful value 
and would only lead to delay. There is no suggestion that the I. C. C. 
has been arbitrary or unfair in the handling of disciplinary matters or 
that judicial review pursuant to Section 10(a) of the Administrative 
Procedure Act has proved inadequate. Presumably this is just another 
effort to carry into effect abstract theories as to the separation of powers. 

For many of you the most important provision of Title IV from the 
standpoint of this Association is Section 410, which provides that no 
individual who is not an attorney at law shall ‘‘have any authority to 
practice law, or to represent a party to an agency hearing required under 
the Constitution or by statute to be determined on a record which ts 
subject to judicial review.’’ 

In practical effect, this would prevent any person who is not a 
lawyer from representing parties in almost every type of Commission 
proceeding involving a hearing on a record. The field of practice remain- 
ing for non-lawyer practitioners would be so limited as to be almost 
meaningless. 

This drastic proposal for the limitation—I should really say elimi- 
nation—of practice by non-lawyers goes far beyond the recommendations 
of the Hoover Commission or its Task Force. It is not based on any 
analysis or study of the work of the lay practitioners before the I. C. C. 
It ignores the specialized character of I. C. C. practice. And it ignores 
the equities of the situation as well. For there is no provision to accord 
‘grandfather rights’’ to lay practitioners who have devoted their lives 
to this type of practice. Mr. Sellers this morning said that the Bar 
Association would be glad to put in a ‘‘grandfather’’ clause if we asked 
for it, but there is no ‘‘grandfather’’ clause in H. R. 3350, and this is 
the fact that we are facing today. 

Lay practitioners have made a long and honorable record before 
the Commission, and the Commission has frequently commented on the 
value of their services. In a memorandum submitted to the Hoover 
Commission in 1955, the Commission had this to say on the subject: 


‘‘The Commission has always received material aid from many 
men of fine character and attainments, who, while lacking a formal 
education in law and therefore not privileged to appear in court, 
have become thoroughly grounded in the law administered by the 
Commission. 

‘“The basic theory of the whole Interstate Commerce Act is that 
the main function of the Commission is one of investigation, not 
for the purpose of developing the existence or non-existence of facts 
but primarily to determine the economic effect upon the public in- 
terest of admitted facts. The adjudication of a dispute between two 
or more parties almost always is incidental to the protection of the 
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public interest. To that end, both the Commission and the general 
public have need for the services of practitioners especially trained 
in traffic and tariffs, statistics, engineering, accounting principles, 
valuation, etc. The Commission does not and cannot expect its 
practitioners to be thoroughly versed in all aspects of the Commis- 
sion’s jurisdiction. The field is too broad and the subjects too many 
and complex. Sometimes a lawyer finds his lack of understanding 
of technical matters a handicap. Relatively few practicing attor- 
neys are rate technicians, financial experts, or engineers, yet those 
who participate in proceedings involving these skills usually acquire 
a good working knowledge of them. The primary duty of practi- 
tioners, lawyer and non-lawyer, is to assist the Commission in the 
development of economic principles.’’ 


Since 1939 the I. C. C. has conducted written examinations to estab- 
lish the qualifications of those who seek admission as lay practitioners. 
Such applicants are not expected to know general law, but they are 
examined on the structure and history of the Interstate Commerce Act 
and related acts; the Commission’s Rules of Practice; the general rules 
of evidence; leading cases involving the Commerce Clause and the Inter- 
state Commerce Act; and the principles of legal ethics. 

Experience has shown that those who successfully pass these difficult 
and comprehensive examinations—and over the years they have grown 
increasingly more difficult (I was told the other day by a lawyer that 
he thought he would have an awfully tough time passing one of them)— 
these men who pass these examinations can perform a useful function 
in the limited and specialized field of I. C. C. practice. The question 
whether they should be limited to certain types of proceedings can best 
be determined by the agency before which they practice. The test should 
not be whether the activity is the practice of the law—a cloudy concept 
at best, especially when applied to practice before administrative agen- 
cies. The test should be a practical one: whether the non-lawyer can 
function efficiently in the particular field. During its long experience 
with practice by the lay members of its Bar, the I. C. C. has not found 
it necessary nor desirable to restrict their activities. 


Proposed Transfer of I. C. C. Functions to an Administrative Court 


The next item that I want to mention is the proposal to establish 
specialized courts to take over certain adjudicatory functions now exer- 
cised by federal agencies. As I said earlier, I have seen no draft of the 
legislation to carry this into effect, but I understand from Mr. Sellers 
that there are drafts which would establish three courts, the one in which 
we are interested being the proposed trade court. I also understand 
that the functions of the proposed trade court would be about what I 
understood them to be. It would take over certain types of cases in the 
trade practice field now vested in the Federal Trade Commission and in 
certain other agencies. The I. C. C. jurisdiction involved is the power 
under Section 11 of the Clayton Act to take injunctive action in the 
form of cease and desist orders with respect to certain other provisions 
of the Clayton Act. 
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The only significant authority of the I. C. C. which seems to be in- 
volved in this proposed transfer is its power to issue cease-and-desist 
orders for violation of Section 7 of the Clayton Act (15 U.S. C. § 18), 
which prohibits acquisitions of stock tending to substantially lessen 
competition or create a monopoly. The immediate proposal would have 
only a very minor effect on the I. C. C.’s powers; but the resolution indi- 
cates that this is only the opening gun in a campaign to effect the trans- 
fer of other similar powers once the specialized courts are established. 
And the report accompanying the resolutions states that consideration 
should be given to the transfer of other functions, including ‘‘the award 
of reparations or damages.”’ 

Even if the transfer of that authority is not in any pending bill, 
I think we have to feel some concern about such a court. Once it is 
established, we can surely expect a move to transfer other functions to it. 
I might add that the Task Force of the Hoover Commission felt that 
reparations cases should be transferred to the courts. 

The drive behind these proposals seems to be the desire to carry out 
abstract theories as to the separation of powers, rather than to meet any 
actual or demonstrated need to improve the administration of justice. 
The substance of the argument is that the issuance of injunctive orders 
and the award of reparations or damages are functions similar to those 
generally exercised by the courts and, accordingly, they should be trans- 
ferred to the courts. This is supposed to insure better handling, more 
considered action and greater assurance of impartiality in decision. But 
we are not told of any instances of unwise, unfair, or biased action by 
the I. C. C. in the exercise of its injunctive powers under the Clayton 
Act or in the handling of complaints for reparation. The regulated 
carriers are not protesting. Shippers are not protesting. 

It is no accident that these powers are lodged in the I. C. C. Policies 
involved in the enforcement of Clayton Act provisions relating to ac- 
quisitions of control over other carriers are intimately related to those 
involved in the approval of such acquisitions under Section 5 of the 
Interstate Commerce Act. In fact, acquisitions approved by the Com- 
mission under Section 5 are expressly exempted from the operation of 
the Clayton Act. 

Proponents of a trade court object to the diffusion of anti-trust 
authority among several different agencies; but Congress intended this 
and for good reason. There is no uniform anti-trust policy pervading 
all fields. In the transportation field, Congress has decreed that anti- 
trust policy must be accommodated with the National Transportation 
Policy ; and it has wisely selected one agency, the Interstate Commerce 
Commission, to do the job. The uniformity needed here is uniformity 
in the application of these somewhat conflicting laws to the transporta- 
tion field. It defies common sense to say that this can best be accom- 
plished by dividing the authority between the Commission and the courts. 

As to reparation there is even less justification for a transfer of 
authority to an administrative court. Reparation proceedings are gen- 
erally tied-in with proceedings involving determination of lawful rates 
for the future; and the principal issue is one of reasonableness in either 
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ease. No court—even a specialized one—can provide an acceptable 
substitute for Commission expertise in passing on the reasonableness of 
rates. Uniformity and consistency in rate regulation are essential if 
discrimination is to be avoided. The courts have recognized this in de- 
veloping the ‘‘primary jurisdiction’’ doctrine which requires that ques- 
tions as to the reasonableness of rates first be passed upon by the Com- 
mission. Depriving the Commission of its authority to award reparation 
would be a step in the wrong direction—away from uniformity, where 
it is needed. 

This is not the first move by the American Bar Association to estab- 
lish an administrative court. The first effort culminated in the estab- 
lishment of the ill-fated Commerce Court and the failure of that court 
put such plans to rest for a number of years. Excesses of the New Deal 
regulatory agencies in the ‘‘thirties’’ led to a revival of the idea, but it 
was dropped by the Bar Association in 1938 and rejected by the Attorney 
General’s Committee on Administrative Procedure in 1941. Its present 
revival stems from the report of the Hoover Commission Task Force in 
1955. In spite of the long periods of time during which it has been 
studied and considered, no new or striking reasons have been presented 
to support the establishment of an administrative court at this time,— 
at least insofar as jurisdiction over I. C. C. functions is concerned. Cer- 
tainly something more than abstract theories as to the separation of 
powers is required to justify it. 

In conclusion, let me say again that there is no demonstrated need 
for a complete re-write of present legislation dealing with practices and 
procedures of the federal regulatory agencies. No one contends that 
these agencies are perfect or that there is not room for improvement. 
But ‘‘judicialization’’ of the administrative process is not the remedy for 
all evils. The assumption that it is, which is implicit in the Bar Asso- 
ciation proposals, looks only to private rights and ignores the public in- 
terest in effective administration of the federal regulatory statutes. 
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MR. SELLERS’ REPLY CONCERNING LEGAL . om AND PROCEDURES 
PROPOSED BY THE A. B. 


I certainly can’t pose as a saint. I just i I have not demon- 
strated here that I am too hopelessly a sinner. 

My opponent has been inexorable in reaching out his fingers to lay 
on sore spots. If I had entertained any hope that I might not have to 
answer so many different things it has been completely dashed. The 
only reason I won’t attempt to answer all of them, other than the fact 
that some of them maybe I don’t know how to answer, is the admonition 
that Senator Smathers gave us today that, after all, your patience should 
be governed by other things than your mental powers. Besides I am 
sure that some of you, knowing the proclivity of practitioners, whether 
lawyers or non-lawyers, to want to talk, are waiting to get into the act 
yourselves. So I won’t take too long in saying some things by way of 
reply. 

Now if the case against the American Bar’s proposal is predicated 
upon a charge that we are guilty of indulging in theories of govern- 
mental principles, the charge is well taken. We make no apology that 
we are mindful of and seek to attain ideals of government as to how it 
should operate and to pay as much service as we can to those deep-seated 
principles of Anglo-American law as is possible in this complex world. 

Perhaps the one who can speak or who has spoken over and over 
again through the years best in the way of philosophizing in this field is 
the venerable Dean Pound of the Harvard Law School. In the current 
issue of the Federal Bar Journal which, incidentally, is a most admirable 
collection of articles on the subject of administrative law, this being the 
twenty-fifth anniversary of that fine publication, the entire publication 
being devoted to articles pro and con on the administrative process, 
Dean Pound wrote the preface or the foreword, and I would like to read 
one paragraph that he has to say: 


‘In the very nature of things some system must be worked out or 
must work out itself in order to assure a systematic and orderly appli- 
eation of the force of a politically-organized society out of efforts of 
legislatures, courts and administrative agencies to adjust regulations and 
order conduct of enterprises and economic activity in a crowded world 
and complex social order. 

‘*What is most likely to make for unification and system is inter- 
pretation and application by the courts in a reasoned body of constitu- 
tional law. The Constitution proclaims itself the supreme law of the 
land. All experience has shown the dependence of law upon lawyers. 
The ultimate choice is between a regime of law as distinguished from 
laws and one of arbitrary will, since discretion may be a feature of 
either regime ; depending upon whether it is exercised within legal limits 











ere SF OV 


wre YW 





SEPTEMBER, 1957 





1143 








and principles, the lawyer has even been the inveterate enemy of ab- 
solutism. 

‘‘The very term ‘administrative law’ speaks for what the Consti- 
tution proclaims, but the bar has become so specialized, as it were in 
watertight compartments, that adaptation of the profession to the era 
of bigness is not the least of what must go along with the development 
of administrative law. 

‘* At the time when the American Bar Association was urging what 
became of the administrative procedure act, it was argued against that 
act that the crucial fact in administration was the diversity of the task 
which precluded rules or even principles or authoritative starting points 
for reason. But life in civilized society involves increasing diversity, 
increasing diversity goes with advancing social development, and it is 
the task of law to put system into the ordering of the diversity so that 
men may go about their specialized work with an assured security, with- 
out having to be on their guard continually against aggression or 
arbitrary interference.’’ 


Now the American Bar’s proposals, by and large, are actuated by 
the attitude of the average lawyer. He is not a specialist. He thinks 
of practice before an administrative agency as practice in general. He 
is impatient with restrictions on that practice other than what he is 
required to undergo in order to become a lawyer and to be admitted to 
practice anywhere. 

That is a fact which specialized bars (and yours is not the only one) 
must keep in mind when from time to time there come these proposals 
for changing the rules of the game. 

The American Bar Association will never stop proposing changes 
in procedure. There is no such thing as laying such proposals to rest. 
The Administrative Procedure Act was never understood to be by its 
proponents, much less by its opponents, as putting to rest the conflicting 
claims in this field, and it was stated in the debate when that act was 
passed that it was only the beginning but it was a necessary beginning 
and that as time went on there would be change. 

My opponent has said that the time has come now to cease the move- 
ment for reform of procedure, if I correctly quote him, but that is not 
important. The point is that this is not a movement for reform such as 
characterized the movement in the 30’s. There have not been the abuses 
and excesses of action such as was the case in that period. But this is a 
movement for improvement, refinement, systematization and, to the 
extent possible, simplification of procedures. 

Now in that process there will be different ideas as to which is the 
best way to do it. But there will never be an end, and this bar, or no 
other specialized bar or group, can ever feel that there will be no further 
proposals of a general nature coming up out of the rank and file of the 
lawyers of the nation. 

It is easy to say that these proposals, or the proposed administrative 
code, attempt to formalize and to judicialize the administrative process, 
and having said that to put the end to it. The merit of it is whether 
the particular individual proposals are worthy. This bar, with all of 
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your effectiveness, even if you were more violently opposed to them than 
you are, you could not stop these proposals being made not only now 
but as time goes on. 

The question is what about the particular merits of the individual 
provisions that are proposed here, as I said this morning, and I listened 
rather carefully to my opponent, hopeful that he would say one kind 
word about one thing. I found none. But again I say to the members 
of this association, maybe that is the effective way to go about things— 
just take one side and hold it. Don’t give any middle ground at all. 

The ICC is an arm of Congress. Everything I have picked up about 
the ICC over the years has said it is an agency of the Congress, it is an 
independent agency. One would suppose that that means that it is com- 
pletely sacrosanct ; that everything that has ever been proposed to change 
the ICC or any of its procedures is an attempt to bring about the execu- 
tive domination of the Interstate Commerce Commission. There is an 
article in the latest issue of the ICC Practitioners’ Journal (April 1957) 
by the Honorable Congressman Joseph Evans exactly along that line— 
everything that has ever happened in the last fifty years is an effort to 
take away the independence of the ICC from the executive. Even the 
Administrative Procedure Act was prominently mentioned. As proof 
of that he quoted from the New York Times when the Administrative 
Procedure Act was passed, saying that big business interests, carriers, 
etce., hailed the passage of the Administrative Procedure Act as an 
achievement and as an effort to free itself from regulation. 

Well, of course, it was not that. If it were, then why this complete 
unanimity apparently of big business interests, the carriers, with the 
way the ICC operates now? I don’t intend to get into any question of 
any unholy alliance between the regulatory agency and the parties it 
regulates. It is an impossible analogy. 

The ICC has its job. Industry, including all phases of it, has its 
job; and that is not only to conduct itself but to protect itself. The same 
sort of an illustration—the Interstate Commerce Commission in the 
excerpt quoted by my opponent in going before the Congress said that 
it is the duty of practitioner, lawyer and layman alike to assist the 
Commission in the carrying out of the public interest. Of course, that 
is true, but it is also their duty to represent their clients, just as it is 
the duty of any lawyer in court to represent his client. In that way he 
represents the public interest. So that to conceive of practitioners, if 
you please, as sort of unofficial members of the Interstate Commerce 
Commission is the most superficial, absurd statement you can advance. 

Your job is to represent your clients before the Commission. You 
are to conduct yourself honorably and with due regard to what your 
statutory obligation is. It is the Commission’s job to regulate and to 
enforce the law. 

Now my opponent says (and I have heard the Interstate Commerce 
Commission say this in one way or another) that it must control its 
examiners. I don’t like to hear that. Even if you didn’t change the 
examiners’ status, pay or anything else, I just dislike as a lawyer to hear 
the agency say it must control its examiners. I think of the examiners 
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as the people charged with the finding of facts, and the fact-finding 
process to me means I should be allowed to find those facts without any 
sort of interference whatsoever. My opponent says that the facts are so 
tied up with the policies you cannot just find the facts alone. Well, 
maybe not. I think you can. I think that an examiner can take the 
record and he can find how many miles it is from one place to another, 
how many industries are located along the route, and if he does that and 
he does nothing but that, then he has fulfilled his role. Let the Com- 
mission concern itself about what those facts mean in terms of the statu- 
tory obligation as to whether it is a public convenience and need that is 
involved. Let the Commission concern itself about the policy, but let 
the examiner find the facts and let him alone in that fact-finding process. 
That is all in the world that this program will do. 

Now, of course, I cannot say very much about the question of lay 
practice. I have said all that I know to say. This is not a new thing. 
The American Bar, as any bar organization, has been concerned with 
where you draw the line between the practice of law and where you 
don’t, just like the doctors have been concerned with what is the prac- 
tice of medicine and what is not. Every professional group has that 
problem, and in the process some people fall on one side or the other of 
that line and that line is frequently an arbitrary one. But certainly 
there isn’t involved here any question of the character of the lay prac- 
titioner as against the lawyer practitioner. Certainly there is not in- 
volved here anything other than the effort to define what is legal work 
and what is not. 

Now that has to be done. You cannot just stab at it. There is no 
difference between what goes on in the Interstate Commerce Commission 
and anywhere else. It just happens to be rather acute here because you 
have a concentrated group. 

This statute is not aimed at the Interstate Commerce Commission. 
As a matter of fact, I will have to say that if the Interstate Commerce 
Commission were the only agency of the Federal Government the chances 
are there would not be any of these proposals. But that does not mean 
that the proposals are not sound and that the Interstate Commerce Com- 
mission should not be subject to them. 

Back in the late 30’s we had the very ill-advised bill which passed 
the Congress and was vetoed by the President, I think wisely, the Logan- 
Walter bill, but regardless of the merits of the bill the proponents of the 
bill made a great mistake. They were impressed by the fine work of the 
Interstate Commerce Commission over the years, and well they might 
have been, and so they said, ‘‘ We will exempt the Interstate Commerce 
Commission,’’ and so then the parade began. Before you got through 
there was hardly anybody left subject to the bill. 

So when we came to write the Administrative Procedure Act very 
strong claims were made, ‘‘Let the ICC out of the Administrative Pro- 
cedure Act.’’ I may say, because I went through it on both sides (I was 
with the government in the beginning and worked on the bill), if any 
agency was going to be exempted it would probably be the Interstate 
Commerce Commission. 
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But the Interstate Commerce Commission opposed the Administra- 
tive Procedure Act. They never liked it. There it is. 

Now when we go to have a revision of that act we are dealing with 
horizontal legislation, across the government, we have the same problem. 
All that I ask you to do is to look at this carefully, each particular pro- 
posal. Use a scalpel instead of a bludgeon, and center your fire—if I 
don’t mix my metaphors too badly—center your fire on particular things 
rather than the entire proposal. 

Thank you. 
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QUESTIONS AND ANSWERS * 


Q. Mr. Herndon P. Jeffreys, Jr.: Mr. Sellers, you made one state- 
ment that confused me a little. This morning you stated that a litigant 
could represent himself under the new bill. As a lawyer I can under- 
stand the right of a litigant to represent himself in a criminal charge 
or some other charge involving an individual, but in this type of prac- 
tice before the ICC, which mostly involves companies, I am a little con- 
fused by that statement, and I should like to ask if you think that state- 
ment would mean that the employee of a company could represent that 
company before the ICC under this new bill. 

A. Mr. Sellers: I think that the proposal means just exactly what 
it says, that if the participant is an individual, of course, he can repre- 
sent himself. If the participant is a corporation, then it must be repre- 
sented by an attorney. 

Q. Mr. Donal L. Turkal: I take strong exception to Mr. Sellers’ 
statements regarding the examiners’ need to be completely independent 
of the agency to which they are assigned for work, and I take exception 
to that based on my experience as an examiner. I take this position and 
I was a member of the committee of 100 which analyzed the Hoover 
Commission Task Force reports. I might say that in my five years 
experience as an examiner in the Commission (I think some of you have 
heard this story once before) the only time a commissioner told me how 
to write my report was one day when the air conditioning failed in the 
Interstate Commerce Commission. My door was open and I was writing 
my report with my feet on the desk. The great Commissioner Aitchison 
stopped by my office and asked me what I was doing. I told him I was 
working on a report. He said, ‘‘ Well, Mr. Turkal, I would suggest that 
you do that without your feet on the desk.’’ 

It seems to me that unless we have had (and by ‘‘we’’ I mean the 
lawyers, practitioners, the ABA or what have you) some complaint by 
examiners that the commissioners have been telling them how to write 
their reports and there has been a fair chance for a reply by the com- 
missioners themselves as to what prompted their action or what con- 
versation took place, we should not change to be changing. We should 
change when a need arises that requires a change. 

I recognize the fact that the commissioners have examiners working 
for them on their staffs, reviewing cases that come up from the examiners 
who have written the initial report, and those examiners are told how 
to write the final report for the Commission or a dissent by a commis- 
sioner, but I am certain that Mr. Sellers wouldn’t have objection to that, 
because, after all, every judge in the United States has his own law clerk 
who probably writes the opinions that are published in our law books. 
But I think the independence of the examiners working for or employed 
by the Interstate Commerce Commission is far more independent than 
any of us in our own jobs, in our own professions representing the 
corporations which we represent before the Commission. 


* Questions addressed to Ashley Sellers and Starr Thomas, guest speakers, at the 
28th Annual Meeting of the Association of I. C. C. Practitioners, May 15, 1957, 
Chicago, Illinois. 
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I do not believe and I cannot believe, particularly since this is a 
convention of the Interstate Commerce Commission practitioners, that 
there is any need to take the examiners out (and I use this word ad- 
visedly because of Mr. Sellers’ objection to it) ofthe agency control or 
the Interstate Commerce Commission control and put them in a separate 
body by themselves, to be assigned to a particular agency for the work. 

I have been on the outside, that is, as a practitioner before the 
Commission looking in and also an examiner on the inside looking out. 
I say all of this based on that experience. 

Q. Mr. Joseph F. Eshelman: If I might have just one word, I 
would say that based upon eight years experience with the Commission, 
most of that time as an examiner and much of it in the office of a Com- 
missioner, my impression is that when we speak of desiring the Commis- 
sion to have some control over its examiners, it is not with respect to their 
findings, because I think that the examiners are free in every case to make 
the findings as they see them, regardless of the views of anyone else. I 
think that we are talking perhaps about general Commission control over 
the examiners, so that the men with the best experience along particu- 
lar lines may give the Commission and the parties the benefit of that 
experience in the assignments which they have. To my notion it has 
worked out fairly, and I know of no attempt to interfere with the 
examiners’ complete independence in writing their reports and pre- 
paring their findings. 

Mr. Lewis E. Pierce: Mr. Sellers, you have asked us (and 
rightly so, I think) not to condemn blanketly the American Bar Asso- 
ciation’s proposals but rather to consider each separate and specific pro- 
posal on its individual merits. To that end I should like to ask you a 
specific question concerning a specific proposal. 

During your talk this morning, sir, in referring to the effect of the 
American Bar Association’s proposal upon the future of the lay or 
class B practitioners, you made the statement that the practical effect 
would not be a life and death matter for lay practitioners, because said 
practitioners would be able to practice in any hearings or in any efforts, 
so long as it did not resolve itself into a hearing wherein there was a 
record which was subject to judicial review. Mr. Thomas touched on 
this briefly. 

Now, sir, I should like to submit to you or to put to you this ques- 
tion. I cannot see—and I want you to clear me*up because I am con- 
fused and I should like to know, sir—as a practical matter how the 
American Bar Association’s proposal does not sound the death knell inso- 
far as class B or lay practitioners are concerned. 

If not, I should like to have you tell me just what is the place of 
these experts in rates, these experts in traffic. How are they going to be 
able to add to and continue to give to the Commission and to the lawyers, 
who are practitioners before the Commission, their knowledge and their 
wisdom. 

A. Mr. Sellers: I assume that you are talking about formal cases, 
because that is predominantly the type of situation, as I understand it, 
in the Interstate Commerce Commission. 
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Mr. Pierce: That is correct, sir. 

Mr. Sellers: You, as a traffic man, as a man experienced in rate work, 
are an expert and you can appear in the proceeding, or under the pro- 
posal you could appear in the proceeding as a witness. You could place 
on the record your testimony. There are many proceedings where the 
witnesses know much more about the subject-matter, infinitely more, than 
the lawyers. In everyday damage suit cases the doctors who testify 
know the subject-matter as to the injury. Similarly in rate cases, there 
are not only people familiar with the workings of the freight rates, their 
economics, there are different types of experts. 

I have answered the question. I don’t think it gives you any con- 
solation (laughter) in terms of your continuing, if that is what you do 
—under the proposal your continuing to act as an advocate in a repre- 
sentative capacity before the Commission. As I said, I know you don’t 
like this, but that is the proposal for whatever it is worth. 

Q. Mr. Warren H. Wagner: Others have given their experience. 
Perhaps I should touch only slightly upon my experience to justify the 
$64,000 question I am about to put. Any $64,000 question usually 
carries several facets. 

Over half a century ago I first entered the employ of the Interstate 
Commerce Commission. I have long been a member of the American Bar 
Association. I have long been a member of the public utilities and ad- 
ministrative law sections. And I am a past president of this association. 

As I understand it, Mr. Sellers’ thought is that the principal phase 
of these changes has to do with the hearing examiner. As I understand 
it, the proposal is to meet criticisms. I have yet to hear criticisms ad- 
dressed to the function of the examiner except from lawyers who perhaps 
have felt hurt by a ruling of the examiner or perhaps because there 
might have been an adverse proposed report. 

Now we have here a proposal to create an office of administrative 
practice. They speak of hearing commissioners. To me that is an 
absolute misnomer. Mr. Sellers described an examiner as a finder of 
fact, the distance between A and B, and there presumably he stops. I 
don’t think he stops there, and I don’t think Mr. Sellers meant that. 
The Court of Claims has commissioners and they find the facts. They 
do not reach a conclusion as to what should be done on those facts. But 
I think the proposal here is to make the examiner a nisi prius commis- 
sioner. Am I correct? 

Mr. Sellers: You are right. 

Mr. Wagner: Congress enacted the expediting act, thereby creating 
a three-judge court and eliminating the nisi prius judge. What steps 
have we now under your proposal? A nisi prius commissioner, three 
commissioners, the whole commission, a three-judge court, the Supreme 
Court? As I see it, by the time you get through you have unlimited 
litigation, the expense of which not many clients in this country can 
afford. 

So may I ask you—and you can answer later or I give you 15 seconds 
because I haven’t finished my facets—I have in mind also the interim 
judicial litigation that can be carried on to which Mr. Thomas referred— 
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so may I ask you to point out where under your proposal the expedition 
comes rather than further delay to which the Senator referred a little 
while ago. 

Now, still speaking about the examiners, am I correct in under- 
standing that your former partner, Mr. Carl McFarland was chairman 
of a committee of the American Bar Association that produced the ad- 
ministrative procedure law? 

Mr. Sellers: Yes. 

Mr. Wagner: Am I correct in understanding that he was chairman 
of a committee created by the Civil Service Commission and that that 
committee initially said that one-fourth of the existing examiners sug- 
gested by the Interstate Commerce Commission for hearing examiner- 
ship were not qualified? You don’t need to answer that one unless you 
want to later on. 

Now what I am leading up to is, is it not correct to state that the 
language in the proposed bill as to the qualifications of examiners or 
hearing commissioners is so weasel-worded that the one who has to de- 
termine who is to become a hearing commissioner can pick a lame duck 
as qualified although he does not know the difference between a rate and 
a horse and wagon or he can say that you are disqualified because you 
wear a gray tie? That is the language in the proposed legislation, as I 
see it, that is subject to almost any interpretation. 

Now on the question of technicalities, a number of years ago, George 
Washington University, in Washington, held a symposium on adminis- 
trative law at which outstanding persons spoke—Commissioner Atchison, 
Dean Landis, Carl McFarland, then Assistant Attorney General—and I 
sat in the audience of 1600. I heard Mr. Carl McFarland make the state- 
ment that the Department of Justice seldom tries a case on its merits, 
that it tries it on a technicality. 

Your new President of the American Bar Association carried an 
Interstate Commerce Commission case before the Supreme Court on a 
technicality, the Riss case, and when the Supreme Court realized the 
damage that would be done, it stuck in an additional technicality and 
said that if you did not object to the qualifications of the examiner, 
whether you knew them or not, at the time of the hearing, you are too 
late to come in and question his qualifications and therefore he can 
proceed. 

Are we now leading into more technicalities? Every ten years 
shall we modify and revise this law into a code and bring forward in- 
numerable instances of possible litigation to find out what it all means? 

Now I will go a step further and then I will stop. It seems to me 
as though the suggestions of the American Bar Association start out 
on the wrong foot, and my point is this: the oldest and largest and, 
shall I say, the most expansive agency of the government, the Interstate 
Commerce Commission, deserves an important position in connection 
with a change in administrative procedure law. 

I believe I am correct in stating (and you can correct me if I am 
wrong) Mr. Carl McFarland appeared in one case before the Commis- 
sion. You appeared as an additional appearance in that case later. You 
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also appeared in a new case which had previously been decided in which 
Mr. Wigton, of Sioux City, had been counsel. Both of those cases were 
finance cases. 

Now assuming—and I don’t know whether it is correct or not, but 
you can correct me—that your experience with the Commission has been 
in those two finance cases, it seems to me as though one experienced in 
practice before the Commission more so than that, in order to be 
thoroughly familiar with the various types of proceedings that come 
before the Commission, should have a great say in connection with any 
revision of the administrative procedure law. 

A. Mr. Sellers: Well, starting at the last first, since you seemed to 
be working up to it, I hope that because I am speaking here today and, 
therefore, use the first person, no one will think these are Ashley Sellers’ 
proposals, not that I don’t subscribe to them. You flatter me, Mr. 
Wagner, that I or my former partner could go before the House of Dele- 
gates of the American Bar Association, after having been through weeks 
and weeks of presiding over and working with a committee, most of 
whom I didn’t even know before the committee was established—that 
we could go before the House of Delegates and after two and one-half 
hours of exposition could have the overwhelming vote of that body to 
these proposals; that thereafter there could be drafting participated 
in by what must have easily been 250 people involving every segment 
of the legal profession, including practitioners before this agency, and 
that these proposals would stand up if they stood upon the views solely 
of Mr. McFarland and myself. 

That is always the difficulty with a proposal in the realm of ad- 
ministrative procedure that is government-wide. It is easy to say, What 
do you know about it? How often do you practice there? I have no 
defense. In fact, I am surprised you found I had even practiced there 
as much as you said. 

But all I ask you to do—and when I say ‘‘I”’ all that the American 
Bar Association asks you to do as practitioners is to look at these pro- 
posals for yourselves and as to what merit you think they have indi- 
vidually. If you don’t conclude that they have merit, then vote them 
down, fight them, oppose them. But if you conclude that some have 
merit then I ask that you see to it that your association in presenting its 
views to Congress deals with them seriatum instead of by one blanket 
diatribe against the whole movement. 

Now, let’s see, that was one part of your question. I have forgotten 
the rest. Frankly, I don’t remember what the first part was. You got 
personal there toward the end. 

Would you mind repeating? 

Mr. Wagner: I am voted down. 

Q. Mr. Lucas: Mr. President, perhaps I ought to follow the bit of 
humor that Senator Smathers introduced to us in his speech this noon, 
and that is make at least a brief introduction of myself. 

I am from the legal staff of the Pennsylvania Railroad and my views 
are not at all the views of that company, but more particularly I want 
to say that they are not the views of my associate, John Prizer, our Vice 
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President and General Counsel, not because of any division of opinion 
between us—I haven’t discussed them—but because John is on Mr. 
Sellers’ committee and I don’t know what views he may have expressed 
there. 

Just a further point by way of introduction and I will endeavor not 
to embellish the introduction. I have been a member of the Philadelphia 
Bar since 1920. I was a charter member of this association starting in 
1930, serving on the first council. I recall the fact that the Chief Justice 
of the United States addressed us at our first annual meeting, and we 
heard Senator Smathers refer to his speech before us and not only refer 
to his speech before us but quote from it. 

Having recalled that the Chief Justice spoke to us, I took the occa- 
sion to review his remarks, and certainly the Chief Justice of the United 
States, Charles Evans Hughes, understood fully that this is a body not 
of lawyers but of lawyers and lay practitioners. 

But I want to bring into this record a still further reference which 
occurred just two years thereafter, when Henry Wolf Bikie, in the third 
year of our expansion was president and was able to introduce another 
member of the Supreme Court to appear before us and that was the late 
Justice Owen J. Roberts. I want to quote and to bring into this record, 
Mr. Roberts’ remark at the 1932 convention. I now quote: 

‘*In practicing before the Commission, you’’ (meaning our asso- 
ciation) ‘‘are very much freer than common law and equity lawyers are 
in practicing before courts. It is possible for you, I think, to get along 
much more easily in matters of evidence, in matters of making of records, 
in matters of exhibits, than it is for lawyers, and I think one of the 
great things that can be done by cooperation between this Association 
and the Commission is to devise methods of stipulating facts and of re- 
ducing exhibits and reducing testimony to a minimum, so that the real 
function of the Commission, which is to get promptly at a situation and 
relieve it promptly and at a minimum of expense, can be better worked 
out.”’ 

Those words I think are just as appropriate now. 

I know that Mr. Roberts—Justice Roberts—had railroad cases, be- 
cause I know that in one case, in my association with Mr. Drinker, the 
firm of which I was first an associate and then a partner for 25 years, 
I was in opposition when Justice Roberts represented the Western Mary- 
land Railroad, and he was in other railroad cases. He well knew that 
this association is composed of both lawyers and lay representatives, and 
he gave it his blessing in those and other words that could be quoted. 

I commend to all of you to go back to the record of the Chief Justice 
of the United States in 1930 and to Mr. Owen J. Roberts in 1932 and 
read all that they had to say. 

I want to make just one more point and it is in connection with 
Mr. Sellers’ statement that we voted blindly on this matter last Decem- 
ber. I don’t consider that I voted blindly in that plebiscite. I am in- 
debted to Mr. Sellers for bringing out many things that I didn’t know 
and didn’t appreciate at the time of that plebiscite, but I did know 
that there are two or three fundamental concepts. First, that there 
should not be a lay practitioner before the Interstate Commerce Com- 
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mission; secondly, that the records before the Commission should be 
subject to a straightjacket such as they would be subjected to if they 
were put into the mold of court procedure, and this injunctive procedure 
I think would just make confusion more confounded. I am dead against 
it, but I voted in that plebiscite against the proposal that the Bar Asso- 
ciation is asserting because I knew that those were the fundamental 
eoncepts. 

Now, as a member of the Philadelphia Bar Association and as a 
member of a law firm there for 25 years in addition to my railroad work, 
I am very familiar with Mr. Maxwell, the present President of the 
American Bar Association. I also recall when Joseph Henderson, of our 
bar, was President. You will recall that very ill-fated attempt to make 
what would have been an absolute inroad within the staff of examiners 
of the Interstate Commerce Commission about five or six years ago. 

Dave Maxwell, the present President of the Bar Association, has 
done an admirable job as Chairman of the Committee of Unauthorized 
Praciice of the Law, first as a representative of our Philadelphia bar, 
of which I am a member, of our Pennsylvania bar, of which I am a mem- 
ber, and later of the American Bar Association, of which I am a member. 

I go along and I did go along with Dave in many of these things. 
For instance, the fact that officers in trust companies were drawing wills. 
I have even had cases in which there was considerable litigation in trust 
company drawn wills at great expense to the clients. I again went along 
with Dave when he was also attacking the real estate men who were 
drawing deeds that had to be reformed by lawyers. That is all perfectly 
well in its place, but when it comes to this I do not consider this function 
as an unauthorized practice of the law. 

Since all of the remarks and questions have been addressed to 
Mr. Sellers, I am going to make just one personal reference. I am afraid 
it is somewhat like the experience that one of my former partners, 
Mr. Charles J. Biddle, had, who I think is one of the two surviving 
members of the original LaFayette escadrille, one of the original 100 
that went over to fight for France before our country got into the war. 
Charles is one of the two who are still living. There may be three. At 
any rate, Charlie was a very distinguished flying ace, probably not as 
well known as Mr. Rickenbacher but nevertheless he was an ace until he 
was finally shot down. 

Charlie was dead against the bonus of The American Legion pro- 
posal when it was first brought up. Backed with his military experience, 
and as a member of a Legion post, he went to the post with about 200 
members in attendance and he addressed them very eloquently and with 
all of the force that he could command in opposition to the soldiers’ 
bonus. He said that they received him with the utmost courtesy, they 
listened to him attentively and they applauded him, but when it came 
to a vote it was an unanimous vote against him. 

I am afraid that we are unanimously against Mr. Sellers, and I 
hope he won’t feel that we are unsocial or not appreciative of his remarks 
here today. He has given me information that I did not know before, 
but I still, if I were going to vote today, would vote the same as I did 
in December. 
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Q. Mr. Walter D. Matson: Mr. President, I think to make the 
record complete, we should have a question addressed to Mr. Thomas. 
My question springs from my great admiration for the members of the 
Philadelphia bar and other railroad attorneys with whom I have been 
in contact in many cases including Ex Parte 206. 

My question, Mr. Thomas, is this: Inasmuch as the Atchison, Topeka 
and Santa Fe and all other railroads invariably entrust their cases before 
the Interstate Commerce Commission to Class A practitioners, who are 
sometimes but not always teamed with Class B practitioners, do not 
such railroads have a technical advantage in any case in which the oppos- 
ing party is represented only by a class B practitioner, and particularly 
when the case may be the subject of judicial review? 

A. Mr. Thomas: Let me say this: Like most railroad attorneys who 
have been around a while, when I first started I handled rather small 
cases. At the time that I was first practicing there were perhaps a good 
many more than there are now of the ordinary reparation cases. Very | 
often they were filed and prosecuted by a lay practitioner. I did not | 
win all those cases, and I think it is fair to say that some times I was ~ 
bested by a better man and some times I was not. 

But I do not feel that there is any serious problem in the lay prac- 
titioner, who has passed the rigid examinations they are having now, | 
presenting a case before the Commission. And I want to say this: 
There are many lay practitioners who represent small clients in small 
proceedings before the Commission, where the lay practitioner is the 
traffic expert and the practitioner handling the case. It saves expense 
that might not warrant even filing the complaint if it were necessary 
to hire a lawyer in addition to the rate expert to handle the case, and | 
T think they perform a real service for small organizations in that regard. | 

I think that is also true in the motor carrier field. Many small © 
motor carriers are involved in application cases and finance cases and | 
other sorts of cases on one side or the other from time to time, who are | 
able to use one of their experienced traffic officers as a lay practitioner 
in handling those cases. 

I know that some railroads use them also. So you cannot even 
generalize about the railroad industry. 

Q. Mr. William Q. Keenan: My name is William Keenan, and I 
have a couple of relatively brief questions to ask Mr. Sellers. I should 
not like him to think that they come from a hostile source, because I 
am one of the dissident 7 per cent in the recent plebiscite. 

You stated your view or rather I think you assumed that the exami- 
ner with the Interstate Commerce Commission is a finder of fact. I don’t 
happen to agree with that assumption. I think that he is a gatherer of 
evidence and he may make recommended findings of fact which become 
findings of fact only by agreement of the parties. But I don’t mean 
to go into that. 

My question is would you state why an examiner should be a finder 
of fact rather than what I have just described? In other words, what 
I should like to suggest is that there is a policy question here which your 
assumption has a little ignored. 
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The second part of the question, sir. ‘The portion of the draft of the 
Bar Association’s proposed code of federal administrative procedure 
that embodies your policy recommendation concerning the examiner 
appears on page 10 of what we have before us now. It is paragraph (c) 
of Section 1007, and for clarity I would, if I could, take just ten seconds 
to read that sentence. It reads: 

‘‘The findings of evidentiary fact, as distinguished from ultimate 
conclusions of fact, made by the presiding officer shall not be set aside 
by the agency on review of the presiding officer’s initial decisions unless 
such findings of evidentiary fact are contrary to the weight of the 
evidence. ”’ 

Now my second question is what would be your advice to a three- 
judge court reviewing a decision of the Commission under the Urgent 
Deficiencies Act where the examiner and the Commission made some 
findings of fact based on very complex evidence and weeks of testimony 
concerning the cost of a given transportation movement and concerning 
the amount of traffic that is involved and then reached their ultimate 
conclusions on the basis of those facts? What would be your recom- 
mendation to the Urgent Deficiencies court as to how this distinction of 
ultimate conclusions of facts from findings of evidentiary fact—how 
that changes what the Commission does today. Secondly, how the use 
of the phrase ‘‘ weight of evidence’’ changes what the Commission per- 
mits to be done today with reference to an examiner’s findings of fact. 

A. Mr. Sellers: To deal with the first part of your question, which 
also bears upon Mr. Wagner’s question, the part which I forgot, namely, 
as to how do these proposals prevent delay rather than cause delay, one 
of the reasons for requiring that the examiner—whatever you call him— 
hearing commissioner, presiding officer, referee he is even called in one 
statute—the examiner shall make the initial decision is the examiner will 
actually decide the entire case both on the evidentiary facts, the basic 
facts, and make a finding as to the ultimate conclusion both on the facts 
and the law, and then if there is no appeal by the parties to the Com- 
mission, or unless the Commission itself insists on reviewing that deci- 
sion, then that decision becomes final and there is an end to the matter. 
As to how often that would be true in the Interstate Commerce Com- 
mission is for you to decide. 

Certainly it would be true in many other agencies, that there would 
be many cases that would stop with the examiner and the time of the 
Commission would not be required to be devoted to the case. 

The thought there is that it could very well relieve the Commission 
of the handling of many individual cases. If that be the result then it 
would relieve the congestion and free the Commission for those cases that 
are contested or which for reasons of over-all policy they decide are such 
that they themselves will have to take them under consideration. 

Now under that concept the initial hearing officer certainly is more 
than a finder of facts. He is a finder of facts but he also is a finder of 
law. He is a decider of the case. But regardless of whether the case 
goes up to the Commission either by appeal or by the Commission reach- 
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ing down and pulling it up, the one cardinal thing that we conceive to 
be the function of the examiner is the finding of basic facts. 

True, that is predicated in the first instance upon the thought that 
the hearing officers by and large through the government are involved in 
cases involving oral testimony and they hear the witnesses and appraise 
the demeanor of the witnesses. To that extent they are, of course, the 
best qualified to make a decision, a judgment, a finding of fact that 
should not be lightly set aside. In that respect they are just as if they 
were judges in a trial court. So we have said that those findings of fact 
shall not be set aside—basic facts, evidentiary facts, shall not be set 
aside by the agency unless they are contrary to the weight of the 
evidence. 

That is not to say that there is any finality whatsoever accorded to 
the conclusions of the examiner as to the ultimate matter of facts. For 
instance, the statutory standard as to a particular public convenience 
and need. That is a statutory fact, to which a finding of the examiner 
would be given no weight whatsoever. Now, where you have proceed- 
ings, such as very largely you have in the Interstate Commerce Com- 
mission—and I understand this is true although I am not over there 
every day—you have a great deal of testimony that is put in, in writing 
—and if you will read again—I hope you will—the commentary that is 
prepared to accompany the proposed administrative code—where we 
deal with this subject in the statute, we point out that in courts, where 
the evidence is in writing, the appellate court in reviewing the trial 
court may make its own independent appraisal of that evidence and the 
finding of the trial court is given no finality. 

So that applying that same analogy here, where you have written 
evidence—and this code would specifically provide for written evidence, 
specially in rate cases, the Commission, if it went up to the Commission, 
would be empowered or at least—I will put it the other way—its function 
of making its own appraisal of that evidence would be in no way limited 
by the circumstance that the matter had been the subject of findings of 
fact by the examiner. 

Well now, we move on into the courts to answer the final part of 
your question and you come to a three-judge court. Incidentally, Mr. 
Wagner also referred to that. I keep coming back to Mr. Wagner. I 
am reminded of the fact that this three-judge court procedure is obsolete 
except with respect to the Interstate Commerce Commission proceedings 
pretty largely. That is, in other agencies it is governed by a new statute 
called the Hobbs act. But the Commission—I do not know about this 
association—you fought that so bitterly that you would not give up that 
time-honored 1913 urgency deficiency act and you insisted on keeping 
these district judges who, of course, may or may not know a thing about 
the Interstate Commerce Commission. You insisted on keeping them 
on the team, whereas if they are under the Hobbs act you go at least to 
federal appellate courts rather than to trial judges. At any rate, getting 
on into the court, as you do in the Interstate Commerce Commission be- 
fore a three-judge court, you have to get a tremendous record. 





~ 


Cvcercr™N ocr & O » or 


yr a WS 


e 
g 
S 
8 
8 
l 
e 


. 


ree 


oN w we ore ere Ve Se Ww Me Mh! 


SEPTEMBER, 1957 1157 





Your question was what will the three-judge court do with that 
decision under the proposed code, was it not? 

Mr. Keenan: If the examiner’s and the Commission’s report are at 
variance what happens in court? 

Mr. Sellers: It would be the function of the three-judge district 
court to analyze that evidence and determine whether the Commission in 
reversing the examiner had found evidence contrary to its weight and 
to what extent those basic facts as to which that finding was applicable 
were significant in the case and would make a difference as to whether 
they would support the ultimate conclusion of facts. Then it would be 
up to the court to reverse the Commission. 

Q. Mr. Keenan: Mr. Chairman, could I just supplement this by 
one further question. Is it not correct, sir, then that this particular type 
of proposed code washes out the substantial evidence test and substitutes 
a weight of evidence test. 

A. Mr. Sellers: Well, it would still have to find that the decision 
was clearly erroneous. So to the extent that those differences in termi- 
nology would make any difference I think you are right. 

Q. Hon. A. F. Arpaia (Member, Interstate Commerce Commis- 
sion) : As an impartial observer here today I will limit my remarks to the 
over-all aspects of this problem. Mr. Sellers made the statement that 
if the Interstate Commerce Commission were the only administrative 
agency in the government there would be no need for the Bar Associa- 
tion proposals. Now, if we consider that the Interstate Commerce Com- 
mission employs the largest number of examiners in the government, and 
that its duties and functions are so widely pervasive that they influence 
the entire economy of the country and affect every individual citizen, we 
ean envision the far-reaching effect which these proposals would have 
on the public and its operations. 

Mr. Sellers said that he urges this group to use a scalpel instead of 
a bludgeon in condemning the bar proposals. I think that the problem 
resolves itself essentially into a matter of approach. The group repre- 
sented here would, it appears, urge the Bar Association itself to use a 
scalpel instead of a bludgeon. This seems to be a more appropriate 
course for the Bar Committee to take under the circumstances. 

In spite of Mr. Sellers’ reference to the experience with the Walter- 
Logan bill, it is impracticable to use a broadbrush approach and be fair. 
This very cumbersome, expensive machinery is proposed to apply to the 
ICC according to Mr. Sellers’ admission for no needed purpose. In so far 
as the need does not exist, it is a disservice to the public and unneces- 
sarily burdensome to taxpayers. I wonder if anyone has gone to the 
trouble of compiling figures as to what the direct cost to the government 
would be of setting up an Office of Administrative Procedure; an Office 
of Chief Hearing Commissioner, his deputy and assistants, as well as 
staff ; the administrative courts, etc. I am sure the cost would be great. 

If the Bar Association can identify specific evils which need to be 
rectified in certain agencies (and I think there are some), it should tailor 
the legislation to fit those evils. Instead, as I said, it is using a bludgeon 
to shape this large body of procedure and practice—which obviously, 
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as evidenced by lack of complaint, is working out fairly successfully— 
into an extravagant, cumbersome, unexplored, mechanistic mold. The 
course the Bar Committee proposes may be simpler for it, but it would 
create a complicated and oppressive load for those who must bear the 
cost and the resulting delays and inconvenience. 

So I would say, if I am going to be the last one to comment here, 
that, in view of his statement, the difference between Mr. Sellers’ Bar 
group and the group that is represented by the gentlemen in this room 
is not one of fundamental philosophy but is basically one of approach 
to the entire problem. These gentlemen in turn would urge the bar 
group, as experts, to use the scalpel instead of the bludgeon, which is a 
crude weapon unworthy of the learned men of the Bar. 





Carrier Competition and Competitive 
Rate-Making 


The second afternoon session of the Association’s 28th Annual Meet- 
ing held in Chicago, Illinois on May 16th was the scene of a panel dis- 
cussion concerning ‘‘Carrier Competition and Competitive Rate-Mak- 
ing.’’? The Honorable Anthony F. Arpaia, Interstate Commerce Com- 
missioner, acted as speaker and moderator for the group. The other 
participants were Examiner James J. Williams, Hearing Examiner, 
Interstate Commerce Commission; Mr. John P. Fishwick, General Coun- 
sel, Norfolk & Western Railway Company; Mr. Harry C. Ames of the 
Washington law firm of Ames, Hill and Ames; and Mr. David G. Mac- 
donald of Macleay, Lynch and Macdonald of Washington, D. C. The 
remarks of the panel members are printed in the order in which they 
were presented. 





Commissioner Arpaia: This is the last act of a very good variety 
show. I think the committee, officers and members of the association 
should be congratulated. I know that I have found keen interest and 
enlightenment in every activity of this convention. 

The last act is usually either an animal act or an acrobatic act. 
Judging from the fact that Warren Wagner is occupying his usual place 
and Ford Edwards has usurped the other side of the room, I think we 
should expect some acrobatics. 

Now my function here is a limited one. When in the center of a 
hot controversy I am always reminded of Mark Twain. He was the 
guest of some English scholars in London one time, and in the course 
of the evening there was the hot debate over Bacon-Shakespeare. Mark 
Twain sat by very quietly and patiently while the controversy went on. 
Finally one of the very ardent pro-Bacon people said to Twain, ‘‘ Mr. 
Clemens, will you commit yourself on this subject?’’ 

He said, ‘‘No, I think I will wait until I get to heaven and ask 
Mr. Shakespeare personally.’’ 

Whereupon this pro-Baconite said, ‘‘Mr. Clemens, you certainly 
are not going to find Mr. Shakespeare in heaven.”’ 

Mark Twain turned to him and said, ‘‘ Well, then, in that case, 
you ask him.’’ 

As a matter of fact, I said to Sarah McDonough, ‘‘ All right, I’ll 
preside. I will simply introduce the panel.’’ 

She said, ‘‘no.’’ You all know that Sarah McDonough is a very 
lovely girl. As any nice girl she never says yes to any proposition but 
she will say no to a good many. She insisted that I say something and 
I have put down a few random remarks. 
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REMARKS OF HONORABLE ANTHONY F. ARPAIA 


Member, Interstate Commerce Commission 


The subject for discussion by this panel is expressed in the con- 
junctive: ‘‘Carrier Competition and Competitive Rate Making.’’ With 
such a comprehensive topic assigned to such well-informed experts, my 
function as moderator will be limited to setting the stage. 

First, we should concede that since the panel is composed of lawyers 
representing divergent interests, the areas of agreement will be limited. 
However, since no one here is speaking for non-regulated transportation, 
I believe we may be reasonably safe in concluding that no one will dis- 
pute that common carriage is the backbone of our transportation 
system. Furthermore, as taxpayers, I am sure we all agree that trans- 
portation should continue as private enterprise. If the panelists stray 
from unanimity beyond these two points, none of us should be surprised. 

For such of the audience as may find any phase of this subject 
novel, it can be only because their reading has, of late, been confined to 
the lighter periodicals. If so, they should consider themselves fortu- 
nate since they have been able to escape the potpourri of statistics, mis- 
conceptions and metaphrase brewed by a new school of writers in the 
transportation field. It has been said, perhaps unfairly, that the main 
contact with transportation of this latter group of ‘‘experts’’ has been 
second-class mail, parcel post, commuter service and the family station 
wagon. Regardless of whether that is a fair appraisal, I hope no one 
will cite their findings and conclusions as authority for whatever argu- 
ments may be advanced here. 

It would be fatuous of me to explain to this audience the basic pro- 
visions of the Interstate Commerce Act which are pertinent to this dis- 
cussion and it would be immodest of me to defend the administration 
of the Act by the Commission. However, I hope you will not accuse me 
of turgescence if I mention that the conduct of affairs of regulated car- 
riers is relatively free from Commission interference. I have said many 
times that regulation has achieved a fair balance between the counter 
extremes of unrestrained competition at one end of the scale and ex- 
cessive regulation or Government interference with managerial judg- 
ment, at the other. 

In recent months there has been clamor for more ‘‘freedom’’ of 
competition. The real issue is not whether more competition or less 
competition is necessary but should competition be kept fair. In other 
words, is the giving of a service at no profit at all a fair practice under 
all conditions. 

The curbing of ruinous and wasteful competition is not a denial of 
free enterprise and the courts have so held. It was one of the reasons for 
the enactment of not only the original act but the Motor Carrier Act 
and the Transportation Act of 1940, and, in fact, is the objective of the 
Robinson-Patman Act which is applicable to any type of business. 

There is, in fact, plenty of freedom to compete fairly. The func- 
tion of the I. C. C. in this area of regulation has been to prevent debili- 
tating rate wars, break-neck competition and the disturbance of such 
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rate relationships as are necessary to protect the public interest. Let me 
hasten to add that these preventatives unfortunately apply only to 
carriers within our jurisdiction. However, the correction of this regu- 
latory void is not an administrative task, but a legislative one. 

Of the many problems with which the Interstate Commerce Com- 
mission deals, certainly none is more prominent than those relating to 
the sometimes reckless efforts of carriers to undercut each other’s rates 
within each form of transportation and between opposing forms. This 
intense competition on pricing goes on with little or no regard to the 
constant diversion to private and exempt carriers or the reasons why this 
diversion is taking place. To indulge in destructive rate-making, under 
such circumstances, seems like taking tranquilizing pills to treat a dis- 
ease which is gnawing at the flesh of the patient. It may ease con- 
sciousness of the real danger but it hardly touches the cause and cer- 
tainly does not effect a cure. 

Some circles believe that desperation pricing can be cured by more 
of the same, to wit, ‘‘deregulation’’ or less regulation. The proposal to 
increase ‘‘freedom’’ in competitive rate-making gives little heed to his- 
tory and experience. We all know that uninhibited competition long 
ago bred evils in rates and service and we are well aware of its detri- 
mental influence in the past on the economies of transportation as well 
as the national economy. 

The Interstate Commerce Commission was created mainly to ensure 
a reasonable and nondiscriminatory rate structure not only in a techni- 
eal, but in a real sense. This had been achieved fairly and substantially 
under regulation. The Congressional policy as administered by the 
Commission has left the initiative to carriers and the veto over rates and 
practices has been exercised only when the occasion has required action. 
Under present conditions, this has been necessary in a relatively low 
percentage of instances. 

When a carrier, under the stress of competition, indulges in the 
practice of reducing its rates to the level of bare out-of-pocket costs, 
unsound conditions are in the making, since such rates, instead of be- 
coming the exception, may become so widely extended that practically 
all profit is removed from the overall operations. 

If most services were rendered at merely compensatory rates, who 
is going to provide the profit to keep the lines running and provide the 
necessary funds to improve transportation so that it can properly meet 
the needs of our economy ? 

Legitimate competition in the transportation industry has been 
fruitful. It has stimulated modernization, improvements and innova- 
tions. Sound conditions have been preserved, at least up to the present. 
Although the growth potential of public transportation has not kept 
pace with the expansion of our national economy, each form is doing 
more business than ever before. Most public carriers are doing more 
business than they did even during the heavy traffic war years. 

What most carriers do not concede, even to themselves, is that ship- 
pers consider service and overall costs as well as the applicable rates in 
choosing a transportation medium. Under such circumstances, carriers 
cannot succeed in augmenting traffic by merely cutting rates. The al- 
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ternative might be for all carriers to cooperate in meeting the service 
needs of shippers and, through such an approach, seek to stem the drift 
away from public transportation. This entails positive thinking rather 
than the negative thinking which, in my view, has been the tradition for 
too long a time in transportation circles. 

From the program, I can state the position which each of the panel- 
ists will take but I can’t foretell the scope of their discussion. I know 
that each of the panel members is articulate and, because of the posi- 
tion they are to advocate here, I suppose we also may assume that they 
will be entirely objective and unbiased. However, I am a little per- 
plexed at the exact position of Jim Williams. I think he, like me, 
represents the undefined public interest. 

In order to start the discussion, I shall post a few questions. If our 
speakers have done their homework well, they should be resolved to 
everyone’s satisfaction by the end of the afternoon. Then we can safely 
revert to both the pulp and the slick magazines for entertainment and 
general information rather than for source material on transportation. 

Is there a distinction between fair competition and unfair competi- 
tion? Is the cannibalistic kind, sometimes referred to in the colorful 
terminology, ‘‘dog eat dog’’ permitted in other fields of business? If 
not, should it be tolerated in such a vital public service as transporta- 
tion? 

Can any one form of transportation, whether rail, water, or regu- 
lated motor, fully meet the needs of commerce of this nation? If not, 
should any single type of carriage be allowed to become inferior? 

What is the proper limit of reduction in rates? Is it enough to put 
the floor at the out-of-pocket costs of performing the particular service 
under all conditions? 

Has our present transportation system failed in its assignment to 
meet the needs of commerce, the Postal Service and of the national 
defense? If so, should any basic law which is working reasonably suc- 
cessful be drastically altered without pressing justification, without pub- 
lic clamor for change? 

Is too much attention and energy being devoted to relatively un- 
productive competitive problems while common carriage, a needed pub- 
lic service, is being gradually supplanted and unregulated transporta- 
tion is getting the eminence? 

Should we ignore the economic facts of life and past history which 
show that no rate war has yet accomplished anything but deterioration 
of service and dissipation of revenue which left the carrier participants 
in such a struggle in a weakened condition? If it cannot be demon- 
strated that this will not happen again under current conditions, is it 
wise to chance upsetting what is now a sound transportation system, 
whose real threat comes not from lack of competition but from the ab- 
sence of adequate coverage of regulation? 

The subject has been divided into four topics to be discussed by the 
gentlemen composing the panel. 
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Commissioner Arpaia: I will now present our first panelist, Mr. 
John P. Fishwick, who will speak on important rail transportation as it 
affects this subject. Mr. Fishwick is a native of Virginia who had the 
good judgment to go to New England for his education, even though 
he picked the wrong school. He graduated from Harvard Law School 
in 1940. He was associated with a law firm for a very brief period be- 
fore he traded his civies for a naval uniform for the duration of the war. 
After the war he became an attorney with the Norfolk and Western 
Railway, and after he helped develop that road into a profitable line, 
he saw to it that he was appointed general counsel. He has been 
serving in that capacity since October 1, 1956. Mr. Fishwick. 

Mr. John P. Fishwick: Mr. Chairman, Ladies and Gentlemen: I am 
sure that some of you must have been wondering, as you looked around 
at these distinguished acrobats which Commissioner Arpaia has as- 
sembled, what I am doing here. 

I think I should tell you frankly that where I come from it is tra- 
ditional that a lawyer will never turn down an opportunity to make a 
speech and where I come from traditions are not lightly broken. 

I live in a little town in Virginia, lying between the Allegheny 
and the Blue Ridge mountains in the Shenandoah valley. It is a small 
county-seat town. We are not on what you would call the short line 
route between New York and Miami, but occasionally a stray Cadillac 
comes through our town. Last winter one came through and its owner 
stopped at Paul Powell’s drug store, for some sort of pause that re- 
freshes. The drug store is right across the street from the county 
courthouse. While the gentleman was there he heard very loud talking, 
then quiet. It would build up to a great crescendo followed by a 
diminuendo. And it went up and down. Finally the gentleman from 
New York said to Paul, ‘‘That must be a very important case going on in 
court today. Is it a murder trial?’’ 

Paul replied, ‘‘No, that is just one of our local lawyers entering 
a judgment by default.’’ 

So you see why tradition has caused me to come here, and to be 
bold enough to talk about such a controversial subject before such a 
sophisticated audience. 


RAIL TRANSPORTATION 
By Joun P. FisHwick 
General Counsel, Norfolk & Western Railway Company 


According to the program, I appear on this forum as the represen- 
tative of the railroads. May I say that I approach this undertaking 
fully aware of the responsibility involved. For here in the land of 
Lincoln, honesty compels me to declare at the outset that I must speak 
for a divided house. There is perhaps no issue confronting my industry 
which has produced more difference of opinion than that of the regula- 
tion of competitive rate-making. Nevertheless, I entertain the hope that 
our divided house shall not fall, but that it shall cease to be divided. 

Since the time available to me is limited, I shall try to present my 
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views simply, sharply and unequivocally. I intend that what I shall 
say shall be controversial. I shall take issue with some of the decisions 
and statements of the Commission, but I take it I need make no apology 
for that since the very purpose of this meeting is to enable us all to 
air our views, however conflicting, in the hope of contributing toward 
the improvement of our transportation system and the Commission’s 
regulation of it. I trust you will believe that my suggestions are in- 
tended to be constructive, however you may feel about their merits. 

Let me begin, therefore, by saying that in my view the National 
Transportation Policy provides plainly that all types of carriers subject 
to the Commission’s regulation should be permitted to compete on the 
basis of their inherent advantages. Basically, these advantages may be 
service or costs, or both. 

By its very nature, a service advantage is immune from destruc- 
tion or impairment by government regulation. It is unthinkable, for 
instance, that a regulatory agency would compel a railroad to slow its 
trains to the speed of barges or deprive the truckers of the right to make 
door-to-door deliveries, yet only by action such as this could the inherent 
service advantages of the several modes of transportation be impaired 
by regulation. In so far as service competition is concerned, the carriers 
are today almost wholly free of regulation except with respect to safety 
requirements. Each mode of transport is free to assert its service capa- 
bilities and, rightfully, is encouraged to exploit them fully. 

So inherent service advantages present no problem for the regu- 
latory agency. This brings us to the subject of costs. It is here that 
regulation has real impact. From the standpoint of the regulatory 
agency this is the core of intercarrier competition. 

My view is that the low cost carrier is entitled as a matter of law 
not only to compete on the basis of lower rates than a carrier with higher 
costs but also to reflect its cost advantage fully in its rate advantage. 
Let me give you an example taken from the area of rail-motor competi- 
tion, although I believe the same principles apply to competition among 
rail, motor and water carriers alike. 

Assume a competitive struggle between railroads and motor carriers 
for traffic in a certain commodity from point ‘‘A’’ to point ‘‘B.’’ For 
this haul it costs the railroads 25 cents per unit and the motor carriers 
50 cents per unit. In this instance, therefore, the railroads would be 
the low cost carrier. Since their costs would be only one-half as much 
as those of the motor carriers they would be entitled to compete under 
rates which fully reflect their cost advantage, that is, half as much as the 
motor carriers’. Of course, it may be that the railroads would be willing 
to compete under a smaller rate spread, or even under equal rates, but 
that would be a question for them to determine. 

I think I need not point out that any sound principle works im- 
partially to the advantage of all who may come within the scope of its 
operation. Thus, if the motor carriers could prove that they were the 
low cost carrier in a particular instance, they, in like manner, should 
be permitted to decide upon the rate spread within the limits of their 
cost advantage. If, for instance, their costs were only one-half as much 
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as the railroads’, they should be entitled to compete under rates one-half 
as much as the railroads’ if they choose to do so. 

As a further example, let me put the illustration which I have just 
given as a typical rate case coming before the Commission for decision. 
Assume that for the haul from ‘‘A’’ to ‘‘B’’ both the railroads and motor 
carriers were charging 75 cents per unit, although their costs were 
25 cents and 50 cents per unit, respectively. Assume further that the 
railroads decide to cut their rate to 60 cents per unit and the motor car- 
riers meet this competition by a similar reduction. The reduced rates 
of both carriers, you will note, are well above their costs. Both rates 
are suspended and their lawfulness considered by the Commission. 

On the basis of these facts the Commission would be presented with 
two questions : 

The first question is: What should be the rate relationship? The 
answer to this question should be determined solely by relative costs. 
No other factors are relevant. In this instance, since the railroads’ cost 
advantage exceeds the rate advantage which they attempt to assert, the 
Commission could not take any action which would prevent the railroads 
from competing on that basis. Thus the Commission could not order the 
rail rates canceled without requiring the motor carriers to increase their 
rate by 15 cents per unit. The Commission might permit both sets of 
reduced rates to become effective, but if it did so it could not lawfully 
deprive the railroads of the right further to reduce their rate in order 
to assert a 15-cent per unit rate advantage. 

The second question is: What should be the level of the rates? The 
answer to this question does not depend solely upon costs. Here the 
Commission may take into account the customary factors upon which it 
relies in determining the reasonableness of a rate. And here the Com- 
mission has considerable discretion in determining whether or not to 
interfere in a rate war or incipient rate war by raising the white flag 
of regulation. It should be kept in mind, however, that the Commission 
cannot require a truce at a stage in the battle which would deprive the 
low cost carrier of its right to compete on the basis of its inherent cost 
advantage. 

These principles that I have outlined I think have been plainly estab- 
lished by the Supreme Court of the United States in the Mechling ' case, 
which was decided in 1947. In fact, the Commission in several of its 
decisions, the first of which was decided in 1954,? has so interpreted the 
Mechling case. For instance, in that 1954 decision the Commission said: 


“‘In Inierstate Commerce Commission v. Mechling, 330 U. S. 
567, the Supreme Court held that cost of carriage by one transpor- 
tation agency lower than by another is an inherent advantage of the 
low-cost agency which must be reflected in the rates prescribed, and 
that it is not within the province of this Commission to adjust rates 
to protect the traffic of the high-cost agency from the competition 
of the other.’’ 


1 [Interstate Commerce Commission v. Mechling, 330 U. S. 567 (1947). 
a — Tobacco from Ky., N. C. and Va. to the South, 292 I. C. C. 
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While the Commission has reaffirmed this view in several cases since 
1954,° its acceptance of the Mechling principle has at best been only 
lukewarm and its decisions dealing with intercarrier competition are 
presently in a state of confusion. And let me admit at once that I 
think the railroads are largely to blame for this because in many com- 
petitive rate cases they have been unwilling to present testimony as to 
relative costs and invoke the Mechling principle. In the words of 
Cassius, ‘‘The fault, dear Brutus, is not in our stars, but in ourselves, 
that we are underlings.’’ 

Nevertheless, this does not absolve the Commission from respon- 
sibility. Let me refer you to a few cases in which it seems to me the 
Commission has ignored the principle of the Mechling case: 

(1) One of the commodities which has been the subject of intense 
competition between the motor carriers and the railroads is petroleum. 
In a number of cases involving the transportation of gasoline or fuel oil, 
the Commission either prescribed or permitted the carriers to establish 
rate relationships under which the railroads had a rate advantage of one 
to two cents per cwt. In some of these cases, the Commission found that 
the railroads were the low cost carriers of petroleum products for dis- 
tances in excess of 50 or 75 miles.* In others, the Commission allowed 
or prescribed the differential simply on the basis of competitive neces- 
sity.5 In none of these decisions, however, did the Commission intend 
the prescribed or allowed differential to reflect the full cost advantage 
of the railroads, and in a recent decision,* the Commission, in fact, pre- 
scribed a rate spread of only one cent per cwt. on gasoline, despite the 
fact that it found that the railroads’ cost advantage was at least 1.5 
cents per cewt. 

(2) In the recent investigation involving the transportation of 
iron and steel articles* the Commission was faced with an important 
competitive rate case and had before it elaborate evidence showing rela- 
tive costs of the railroads and motor carriers. Yet in its report it made 
no attempt to apply the Mechling principle or to prescribe rates on the 
basis of relative costs. It did assert a deference to costs when it said: 


éé 


. The cost evidence does, however, present a fair overall 
picture, and in drawing up the scale hereinafter set forth it has 
been considered, along with evidence relating to other matters, such 


= sired. ee from Virginia and North Carolina to Official Points, 
Compressors—Tecumseh, Mich., to Springfield, Mass., 297 I. C. C. 797 (1956); 
Paving Equipment from Chicago to Philadelphia, 299 1. C. C. 179 (1 TK 
4 E.g., Petroleum from Colorado and Wyoming to W.T.L. Territory, 289 I. C. C. 
457, 466 81953): Petroleum in Southern Territory, Rail, 278 I. C. C. 323, 331 (1950) ; 
Petroleum Products in Illinois Territory, 280 I. C. C. 681, 690 (1951). 


Es. Southwestern Tank Truck Carriers Committee v. A. & S. Ry., 284 I. C. C. 

Ed 9585, i} So cos. Products from Los Angeles to Arizona and New Mexico, 

© Casali and Fuel Oil—Friendship to Virginia and West Virginia (January 3, 
1957) (mimeographed). 

7Iron and Steel Articles—Eastern Common Carriers, 68 M. C. C. 717 (1957). 
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as carrier competition, market relationships, the needs of the car- 
riers for revenue, and the public interest generally.’”® 


This is a sophisticated statement and I have no real quarrel with 
the fact that it does not distinguish, as I would do, between the factors 
which bear upon the level of rates—and these include all those mentioned 
by the Commission—and the factor which controls the relationship of 
rates; namely, relative costs. While the Commission in this proceeding 
prescribed a minimum scale for the motor carriers without putting a 
floor under the railroads’ rates, I assume that the Commission intended 
to stabilize interagency competition in this area, and certainly did not 
expect the railroads immediately to reduce their rates. 

In any event, the relationship of rail and motor carrier rates result- 
ing from this decision varies widely from the relationship justified by 
relative costs. For instance, for some distances the rail costs on either 
an out-of-pocket or fully distributed basis are only one-half as high as 
those of the motor carriers, yet the rates of both carriers as determined 
by the Commission’s decision are the same or approximately the same. 
I submit that when one carrier can show that its costs are only one-half 
those of another carrier it cannot lawfully be required to compete on the 
basis of equal rates. So it seems to me that the Commission here missed 
a perfect opportunity to apply definite standards clearly established in 
the Mechling case for settling interagency disputes. 

(3) In a number of cases since 1954 the Commission has decided 
competitive rate cases on the basis of whether the reduced rates were 
‘‘lower than necessary to meet the competition’’® or which would give 
one mode of transportation an opportunity to obtain ‘‘more than a fair 
share of’’!° the available traffic. Such tests, I submit, have no statutory 
support, and they are contrary to the Mechling case. Moreover, they 
spawn litigation because of their vagueness and uncertainty. In short, 
they obscure rather than enlighten. 

I have said that competitive rates should be determined by relative 
costs, but I have not defined costs or stated how I think they should be 
determined. These are tough questions, and perhaps I should rely upon 
the fable of the centipede who went to an owl complaining that he had 
gout in every one of his hundred legs. What was he to do? The owl 
thought it over ponderously and advised the centipede to become a mouse. 
With four legs, the owl pointed out, a mouse suffers only one-twenty- 
fifth the pain of a centipede with the gout. 

The centipede agreed with the mathematics of this, but asked: 
‘‘How am I to become a mouse?”’ 

‘*Don’t bother me with that,’’ said the owl, ‘‘I only decide policy 
around here.’’ 


868 M. C. C. at 745. 

® E.g., Liquors, Alcoholic, Louisville, Ky., to Wisconsin, 67 M. C. C. 567, (1956); 
Books— ‘ingsport, Tenn., to Chica Ill., 297 1. C. C. 627 (1956); Timing Gear 
Chains from Ithaca to Cleveland, 1. C. 'C. 208 (1955); Oleomargarine, Cincinnati 
and a". to the East, 294 1.C. C. 349 (1955). 
one (198 Ee Drugs or Medicines from Greensboro, N. C., to Pittsburgh, 296 I. C. C. 
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But seriously, it is high time that we faced up to this problem of 
costs. For years it has been an accepted truism that it is impossible to 
determine the cost of transporting any particular commodity between 
two points on a railroad. We have heard this said so much and so often 
that I am afraid it has become a ‘‘brooding omnipresence in the sky.’’ 

I, for one, am unwilling to admit that the railroads cannot under- 
stand and apply the cost accountants’ techniques, that industry generally 
can determine costs with a high degree of accuracy while the railroads 
must continue to be baffled by similar problems, and that all the revo- 
lutionary progress which has been wrought by electronic devices, new 
business methods and improved techniques has no application to the 
railroads. No, I simply cannot believe it! 

In fact, I am satisfied that presently available cost finding tech- 
niques, developed largely by the Commission’s staff, are adequate to 
enable the Commission to determine the low cost carrier in nearly all 
competitive rate cases. It may be that sound criticisms of these tech- 
niques can be made as to the degree of their accuracy, but I am con- 
fident that where the Cost Section’s Rail Form A, properly applied, 
shows that the railroads have a cost advantage of, say, 50 per cent— 
which is often the case—as compared with motor carrier costs, properly 
computed on the basis of Highway Form B, there is simply no question 
but that relatively the railroads are the low cost carriers and that the 
Commission should so find. And the converse is true. Where it is the 
other way the Commission should so find. 

And even if costs at the present time can be only imperfectly deter- 
mined, this is no real impediment to application of the relative costs 
principle. For this principle contemplates that the low cost carrier will 
prove its ease, and if it fails to do so it has no one to blame but itself 
if it is not permitted to compete on the basis of its inherent cost advan- 
tage. As I have indicated, I am confident that at the present time the 
low cost carrier has adequate tools available to prove its case, except 
perhaps under exceptional circumstances. And a firm application of 
the relative costs principle by the Commission will certainly bring about 
improvement in cost finding techniques which will be in the public in- 
terest. 

In what I have said about competitive rate making and costs I have 
had to speak for a divided industry. And perhaps I have been speaking 
only for myself. But I am sure I speak with the complete support of all 
the railroads when I tell you of our great admiration and respect for the 
present members of the Interstate Commerce Commission. I have been 
impressed with their industry and their eagerness to re-examine old 
concepts and explore new ones to the end of helping all carriers subject 
to their regulation. In the long history of the Commission there have 
been many strong Commissions and strong commissioners, but none has 
surpassed and perhaps none has equaled the present Commission. I 
know you share my pride in being privileged to be associated with such 
men. 

But I would suggest to them that they consider whether the time 
is not now ripe for the Commission to begin applying more firmly the 
Mechling principle in competitive rate cases. This would require greater 
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emphasis on relative costs and an insistence by the Commission that 
evidence of such costs be produced, certainly in the important cases. 

One of the strengths of the administrative process is that it permits 
the gradual achievement of ends sought by the legislative branch of 
government without a transition from night to day accompanied by a 
dawn which comes up like thunder. In a little article which I wrote in 
1955 on interagency competition I defended what I thought at that time 
was a substantial administrative lag in the acceptance by the Commis- 
sion and carriers of the Mechling principle. But in this area of inter- 
agency competition have we not now had enough darkness and night? 
Should not the Commission now lead us firmly and surely into the dawn 
of the new era of transportation in accordance with the mandate of 
Congress and the National Transportation Policy, and make our na- 
tional transportation policy viable for us in our time? 





Commissioner Arpaia: This morning the panelists and I met for 
breakfast—it was a sort of communion breakfast in the broadest sense 
of the term communion. We agreed on one thing: that nobody was to 
pull any punches here, and I think Jack Fishwick has made a very 
splendid start. 

We also agreed that we would reserve the questions until the end, 
so that if some of the other panel members might anticipate your ques- 
tions and answer them, it would save you the trouble of asking them. 

The next panelist is Harry C. Ames. Years ago Mr. Ames was an 
examiner at the ICC and served as principal examiner in the offices of 
Commissioners Hall and Porter. He decided that public service was 
tantamount to refined peonage and that private practice was not only 
more attractive but more remunerative. He left the government services 
a long time ago in 1929. I am sure he would want me to say that his 
entering private practice and the beginning of the depression was purely 
coincidental. He is now a partner in the firm of Ames, Hill and Ames. 

Mr. Ames, need I say, will present the views of the water carrier 
industry. Mr. Ames: 

Mr. Harry C. Ames: There are three pretty good reasons why I am 
not going to tell you a story. First of all I think the time is running 
short. Secondly, I don’t know the difference between crescendo and 
diminuendo. Thirdly, I could not hope to match the delightful southern 
drawl of Jack Fishwick. So I will get right to the point. 


WATER TRANSPORTATION 
By Harry C. AmeEs 
Ames, Hill & Ames, Washington, D. C. 


I want to make it clear at the outset that I speak my own views 
today. I speak out of an experience of more than 25 years as an advo- 
cate in water carrier cases. I have represented barge lines on the inland 
rivers, self-propelled lines in the North Atlantic-Gulf trade, and carriers 
in the intracoastal trade on the eastern shore of the Atlantic. 
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There is one thing I want to make clear at the outset: We can get 
into all of the legalistic expressions we want to. But I say this to in- 
dustry, I say it to the Commission, I say it to everyone: If you want 
water carriage you must have a differential in the freight rates, and if 
you don’t keep that constantly in mind you won’t have water carriage 
because you cannot have it both ways. 

There are several reasons for this, and in this convention I speak 
particularly with respect to barge lines. Their service undoubtedly is 
inferior. They have a much slower time in transit. They have a heavy 
shipping unit. Barge lines usually establish rates for 200, 300 and 500 
tons, but by far the most important are in units of 500 tons or more. 
The barge lines have a limited clientele. They can only deal with ship- 
pers who are in position to gather together and load that much freight 
and those shippers are relatively few. 

Lastly, there are only a limited number of commodities which lend 
themselves to barge transportation. 

It has been our experience on the inland rivers that unless we can 
show a prospective shipper savings in freight charges we need not call 
on him. This idea that a barge line can live on parity rates with rail- 
roads is sheer nonsense and don’t let anybody tell you otherwise. Unless 
we save the shipper money we get no business, and when we can save a 
substantial amount of money we get some business. When I say save 
money I mean in the over-all transportation costs from the shipper’s 
place of business to the consignee’s place of business. 

The line that I have represented the longest, the Mississippi Val- 
ley Barge Line Company, is an inland carrier by barge, and their first 
experience with water transportation was in connection with packaged 
freight. They entered the business along about 1930, and for the first 
few years of their existence almost all of their tonnage was in pack- 
aged freight. They handled very little bulk. They had joint rates 
with the railroads. Those joint rates, as you know, were on a differen- 
tial basis. It was always our position in connection with those differ- 
ential rates that if you visualize traffic from Columbus, Ohio to New 
Orleans, Louisiana, interchanged at Cincinnati, we must recognize first 
of all that in the rail-barge service the leg of that transportation which 
we were displacing was rail. 

We recognized that it would be totally unfair to expect the rail- 
roads to become an unwilling partner with us without first offering them 
for their haul from Columbus to Cincinnati precisely the same division 
they would get out of a joint rate with the rail carriers south of the river. 

Secondly, we agreed that we should bear the entire cost of the 
transfer of that freight from the rail car to the barge. 

Lastly we agreed that the differential should come out of our 
earnings. 

No position could have been fairer. But that system was attacked 
by the railroads and they alleged before the Commission in a series of 
complaints that they should have a parity of rates with us. They said 
that they were willing to participate in traffic jointly with the barge 
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lines but on a rate parity. To use a clumsy expression, they agreed to 
give us the sleeves right out of their vests. We spent 12 years litigating 
that case before the Commission and we finally won it. It went to the 
Supreme Court. We won it there. 

After spending 12 years winning it, it took us three years to lose it 
again, because in those 12 years, the stevedores, forgetting that others 
besides themselves were entitled to live, increased their labor charges for 
transfer to such an extent that we could not profitably participate in the 
traffic. So we voluntarily agreed that so far as joint barge rail service 
in carload lots was concerned our transportation was uneconomic. A 
complaint was filed, I think by the New Orleans interests, to compel us 
to handle that traffic even at a loss and it took us three years to win 
that case. 

Most of these things occurred prior to 1940 when, at the urgency of 
the railroads (I think they were the principal ones who spoke for regu- 
lation) Congress decided to bring water carriers under regulation, and 
it commenced to consider that regulation about 1938, I believe. 

A committee of six proposed a bill known as Senate 2009, and that 
number stayed with the bill throughout its legislative history. I want 
to say that practically every water carrier in the country opposed regu- 
lation, their theory being that if the water carriers were regulated to 
the extent the rail carriers were they would be put out of business by 
railroad rate cutting. 

I and one other witness were the only persons representing water 
carriers who advocated regulation, and I hope you will indulge me if I 
repeat briefly the reasons I gave for such advocacy. I was speaking 
before the Senate committee and I said that my company, meaning the 
Mississippi Barge Line, ‘‘desired to go on record as saying that we are 
not opposed to regulation; in fact, we favor regulation which will bear 
equally and protect equally all forms of transportation. We do not 
favor the regulation of water carriers for the benefit of railroad car- 
riers or vice versa, but we do favor regulation.”’ 

**T would also like to point out to the committee that the lack of 
regulation of water lines has not the benefit that some people advocate 
for it, but in many respects it is a distinct handicap. Let us assume 
that a rail carrier is competitive with a water carrier. The water car- 
rier appears before the regulatory body protesting a reduction and the 
water carrier is not under regulation. There is a tendency on the part 
of the regulatory body (and I think it is a pardonable, justifiable ten- 
dency) to say, ‘Why should we prevent the rail carrier from reducing its 
rate when we cannot prevent you?’ ”’ 

That was my platform then. It is my platform today. But in 
taking that stand we wanted everyone to know that you had to keep 
constantly in mind and preserve the differential theory of rate-making 
or the water carrier industry would collapse. Congress had a very 
difficult time getting that legislation through. There was great oppo- 
sition to it. And in answer to that opposition the proponents of the 
Bill made definite promises to the people. They promised not to kill 
off water transportation. They promised to preserve the differential 
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system. In short, they promised faithfully to protect water carriers. 
Why did they do that? They must have found public interest in the 
continued maintenance of water carriage. And if the retention of a 
differential was necessary to insure that continued maintenance how 
could anybody accuse Congress of not desiring to preserve that dif- 
ferential? We cannot assume that Congress passed an act to regulate 
water carriers in the public interest, and then within that act planted 
the seeds to destroy it. 

Mr. Fishwick has given you quite a bit of discussion of the famous 
Mechling case. I sometimes wonder why the railroads are so willing to 
use that case for a supporting crutch. It has always been my impression 
that they lost it. My friend Jack has picked out of context 
one little sentence of the Supreme Court which I think had as 
much to do with the cost to the shipper as it did with operating costs. 
But let us explore this matter of costs. Just how much cost evidence 
did the Supreme Court have before it in the Mechling case? There was 
no evidence whatsoever as to railroad costs. There was no evidence 
whatsoever as to the cost of joint water and rail transportation to 
Chicago and beyond. There was a little smattering of evidence as to 
Mechling’s costs. That evidence, of course, covered only the movement 
from Illinois river points to Chicago. There was no evidence whatso- 
ever as to the Federal Barge Line costs from St. Louis or the Missouri 
river ports. Yet Mr. Fishwick seems content to rely on the Mechling 
case as a ‘‘cost’’ case. 

The lesson that we are to derive from the Mechling case (and I will 
recommend this to my railroad friends) is that it says to the Commis- 
sion that ‘‘so long as this law stays in force, don’t you monkey with that 
differential.’’ That, I repeat, is the lesson to be drawn from the 
Mechling case. 

Now the ink is hardly dry on another decision which the Supreme 
Court has rendered—the Dixie Carriers case. The record in that case 
contained no cost evidence of any sort. What did the Supreme Court do 
with that one? It said the same thing. ‘‘Don’t fool with that differen- 
tial. You preserve it, and we mean what we say and so does the law.”’ 

The only case before the Commission in which the matter of cost 
was fully explored was the so-called joint rate case known as Docket 
No. 26712. In that case the railroads presented cost figures of sufficient 
persuasiveness to convince the Commission’s cost-finding experts that 
all-rail costs were in fact lower than costs over joint rail-and-barge 
routes. In spite of this showing the Commission prescribed differential 
rates and the Supreme Court affirmed its decision (340 U. S. 216). In 
doing so, the Supreme Court stated : 


Admittedly, barge service is worth less than rail service. It is 
slower, requires more handling and entails more risk. A shipper 
will pay only what the service is worth to him. The shipper’s evi- 
dence, the Commission found, indicated a fairly unanimous view 
that the principal worth to them of shipping by barge was the saving 
in transportation expense which it offered. The Commission is not 
bound to require a rate as high for the inferior as for the superior 
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service. To do so would certainly destroy the principal worth of the 
inferior service and send all freight to the railroads; practically, 
there would be no competition between the different modes of trans- 
portation.’’ (Emphasis mine). 


If we start with the premise that no matter what the railroad rate 
may be, the rate for water transportation must be differentially under 
it, we do not need to worry too much about cost. In other words, we 
are dealing with a relationship question. We cannot assume that the 
railroad rates are excessive, because if they are the Commission has 
made a terrible error in allowing about a dozen increases since the war. 
So if we assume that the rail rate is a reasonable rate, the only question 
presented is: ‘‘In fixing a corresponding rate for water carriage what 
shall be the differential?’’ As stated, there has to be a differential or 
there will be no water carriage. I am not one who believes that the 
Commission should sit idly by and let the rail carrier reduce its rate 
under its managerial discretion; then let the water carrier re-create the 
differential ; then let the railroad come down to a parity again, and let 
the water carrier again re-create the differential. I don’t believe the 
Commission has done its full duty, that it has done any part of its full 
duty, if it allows that sort of situation to develop. 

One of the most statesmanlike decisions the Commission ever made 
was in the petroleum case in Washington, Idaho and Oregon, which 
eventually became the Scandrett case in the Supreme Court. In that 
case the Commission was confronted with the interplay of competition 
among the railroads, the water carriers, and the trucks, all three. The 
railroads proposed a reduced rate which covered and more than covered 
their fully distributive costs. Yet the Commission refused to allow them 
to put that rate into effect because it would create a parity with the 
competing water carrier and motor carrier routes. 

The Commission said, in effect: ‘‘We are given the power to regu- 
late carriers for the purpose of keeping them in a sound, economic con- 
dition. We would be lax in the exercise of that power if we allowed 
rates to spiral downwardly to the lowest level.’’ 

As I say, that case went to the Supreme Court and it was affirmed. 

I continue to believe that this matter of cost is being over-empha- 
sized, especially in the relation of rail rates to water rates. I make no 
point about the motor carriers. As I said before, if we conclude to our- 
selves that there must be a differential between rail rates and water 
rates, the only question presented is the proper differential and to arrive 
at a conclusion on that point it is only necessary to consider the rates 
as they are. 

But if I am to be over-ruled in my concept as to the need of cost 
figures—and I kind of think I am going to be because they seem to be 
getting more mention every day—the question then is what kind of 
costs are to be used in determining relationships. 

I agree 100 per cent with Commissioner Arpaia on that. We reach 
an area of agreement there, namely, that the only cost that can properly 
be considered is the fully distributive cost. If you are going to allow 
rail carriers to pick out selected items of traffic which a water carrier 
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can handle and establish rates on an out-of-pocket cost basis, you are 
not only going to ruin the water carrier industry, you are going to come 
close to ruining the rail carrier industry. 

I firmly believe, in addition, that the benefits of water transportation 
should not be limited to the ports but should be stretched as far inland 
as it is economically possible to do so. I think that some times the re- 
quests of water carriers in respect of the matter of penetration into the 
interior have been unreasonable. For example, I do not think that it is 
economically sound to carry traffic by water from Pittsburgh to Amarillo, 
Tex., through the port of Houston. When the water carriers get too 
far inland you reach a point where the economies wear themselves out, 
and in my judgment that point should be determined in the following 
manner : 

You should take the normal rail rate from the point of origin to the 
point of ultimate destination. Against that you should match the 
normal water rate to the port of interchange plus the normal rate by 
rail or truck beyond. When those two meet or come together then I 
think the water carrier has no proper place in the picture. 

This subject is extremely controversial. As I said, the views I have 
expressed today are my own. I don’t expect to convince anybody who 
feels otherwise. In any event, ‘‘a man convinced against his 
will is of the same opinion still.’” But I would like to repeat what I 
have said several times, that if you want water carriage you must have 
that differential and the minute you lose it, you lose water carriage, s0 
keep that firmly in mind. 

Thank you. 





Commissioner Arpaia: I am beginning to feel at home. This is 
just like an oral argument. The only difference is we don’t have a red 
light here. But trying to reconcile some of these points of view will 
make you appreciate why our job is the ‘‘easiest’’ job in the world. 

The next speaker is Mr. David G. Macdonald. Mr. Macdonald began 
his professional career as a special attorney in the Antitrust Division of 
the Department of Justice. He made the initial investigations for the 
department into joint rate making activities which led to the enactment 
of section 5 (a) of the Interstate Commerce Act, otherwise known as the 
Reid-Bulwinkle Act. The Department of Justice has regretted this 
activity ever since. 

He served as a naval intelligence officer during World War II, and 
after the close of the war he entered private practice, specializing in 
practice before the Interstate Commerce Commission. From 1951 to 
1954 he was General Counsel for the McLean Trucking Company and is 
presently engaged in private practice as a partner in the firm of Macleay, 
Lynch and Macdonald. Mr. Macdonald will present the views for the 
motor carriers. 
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MOTOR TRANSPORTATION 
By Davw G. Macponap 
Macleay, Lynch & Macdonald, Washington, D. C. 


The last time I was in Chicago concerned with a major matter of 
transportation competition goes back to the earliest point of my 
brief experience in transportation mentioned by the moderator, 
and that is I was running a grand jury for three months, a special grand 
jury, which was designed to produce some indictments in connection with 
joint rate-making activity. This was not intra-industry activity so much 
as the inter-industry agreements which are still outlawed. Perhaps 
starting in the Antitrust Division and with the investigatory phase, while 
I did not get what we some times call a prosecutor’s complex I neverthe- 
less achieved a rather real realization of the interplay of competition. 
In that particular instance I believe the railroads had proposed to reduce 
to a rather severe extent a number of exceptions ratings in order to 
recapture traffic or to capture traffic which the motor carrier industry 
was handling. It resulted in an agreement between the two by which the 
motor carriers agreed to come up to the rail level and that was, of course, 
the agreement which was in violation of antitrust laws. Those proceed- 
ings never did get to an actual trial stage because the war intervened, 
and at the request of certain elements in the rail industry, the govern- 
ment asked that the prosecutions be discontinued. 

I say that as my introduction because it seems to me that in dis- 
cussing the subject of costs in relation to inter-carrier competition, the 
intention, which is described as managerial discretion, has a lot to do 
with the formulation of the administrative policy which the Commission 
should adopt from among the various views that are being investigated. 

And when I am introduced as a spokesman for the motor carrier 
industry I would like to say I accept willingly the term ‘‘acrobat,’’ be- 
cause the motor carrier industry consists of so many diverse elements of 
transportation, so many different types of businesses that anything I 
might say might be favorable to one particular type of motor carrier 
transportation and be a disservice to other types. 

So I hasten to state also that any views that I may express are those 
only of myself and do not represent those of any element of the motor 
carrier industry. 

I take as the principal issue and will state it as a proposition that 
the true function for use of costs is to provide management with knowl- 
edge permitting it to make a determination as to where it will get the 
greatest contribution to its net revenue in fixing a rate. If manage- 
ment were dedicated to that principle alone, I don’t think we would 
have as much of a controversy as we do have because then we would have 
certain economic laws at play. However, that is not the proposal of the 
railroads, as I understand it, in asserting first legislative change and 
now administrative policy change with respect to the use of costs. 
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A service advantage which was stated by Mr. Fishwick to be an 
immutable type of advantage can be nullified by too great a spread in 
the relationship between rates. The cost basis, therefore, as the sole test 
of rate relationships, could be used to accomplish the complete destruc- 
tion of competition by various forms of motor transportation. 

That brings me back to my starting point: Is the managerial dis- 
cretion which is being sought to be given free play by the railroads de- 
signed to accomplish its true objective of producing the greatest net 
contribution to railroad revenue or is it intended and designed to ac- 
complish a destruction of a form of competing transportation? From 
my background, which has not been too much involved in individual rate 
eases, I am compelled to the conclusion that the intention, clearly as 
expressed in the legislative program and I think inferentially expressed 
in Mr. Fishwick’s remarks, is to permit the railroad industry to take 
over a great portion of the traffic being handled by the present motor 
carrier industry. To do this I believe the railroads would accept a 
substantial diminution of the contribution to their net operating revenue 
for the establishment of rates which would not only be differentially 
below those of the motor carrier but also as low as they might choose 
to place them. 

I think that the important consideration—and I will state this, 
realizing that I am not only speaking for the motor carrier industry 
but also for the shipping public because I don’t think they can be dis- 
sociated—is the maintenance of adequate revenues for the carrier in- 
dustry. 

I read a short time ago that one of the expert witnesses who ap- 
peared in Ex Parte 206 recently stated that the railroads should be 
given an opportunity to earn at least an 8 per cent return on their 
investment. I think at the present time it is about 3.8 per cent. The 
motor carrier industry has the same interest as a railroad industry 
in having an adequate return provided for the railroad industry. If 
the program which has been advocated by the railroads were to be 
adopted and if there were to be an increase in or even a maintenance of 
the present level of return for the railroad industry, there would neces- 
sarily have to be substantial changes in the assignment of the transpor- 
tation burden among classes of traffic. The motor carrier industry, 
however, does not hide behind the interest of the farmers and people 
engaged in the production of animal products and mineral products for 
the defense for its share of the transportation burden and traffic which 
it now has. 

I do not believe that anyone who is conscientious in his thinking 
would claim that there should not be a relationship to cost in the estab- 
lishment of rates between rail and motor. The principal point is whether 
or not the complete predominance which the railroads desire to have 
should be permitted to them, negativing the policy which I believe is 
clearly present in the act, that there should not be an unlimited form 
of pricing ability to the extent that destructive competition can be 
carried out. 
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The public policy to practice coordination among the different modes 
of transportation in coordination of the national transportation policy 
has been expressed this way: 

‘‘This (referring to the public policy) while intended to secure 
the lowest rates consistent with adequate and efficient service and to 
preserve within the limits of policy the inherent advantages of each 
mode of transportation at the same time was designed to eliminate 
destructive competition not only within each form but also between 
or among the different forms of carriage.’’ 

I think that statement which comes from a very old case, is still very 
true today. Most people don’t realize that the share of the motor carriers 
in traffic which is competitive with the railroads is actually greater than 
the proportion being handled by the railroads. I believe, based on 1955 
figures, the motor carrier industry derived about $3,700,000,000 in 
revenues from merchandise and miscellaneous traffic, most of which 
represents competitive traffic, to about $3,200,000,000 for the railroads. 

A rather interesting comparison was made recently by Mr. Turney, 
to whom I am indebted for some of the factual information that I will 
present, as to what would happen if the railroads were to be permitted 
to follow the policy of unlimited freedom in pricing in order to capture 
that traffic for movement by the rails. Mr. Turney’s assumption, which 
I believe is reasonable, is that it would require about a 20 per cent 
reduction in rates for the railroad industry to capture that traffic. If 
that were done the result would be something like this in terms of con- 
tribution of that traffic to the railroad net operating income: At the 
present time (I think this is gained from 1955 figures) the railroads’ 
net operating income is about 939 million dollars. If the railroads, fol- 
lowing the destructive pricing practice which has been suggested, were 
to be permitted through fixing their rates at anything above out-of- 
pocket cost with some share possibly of the overhead cost, to capture 
the motor carrier portion of that competitive traffic, it would actually 
reduce the railroad net operating income to 793 million and a ratio of 
3.2 per cent return instead of the present 3.8 per cent return and this 
does not give effect to the additional capital cost and expense going 
therewith for the facilities to handle that substantially increased traffic. 

This, of course, would require a reassignment of the transportation 
burden among the different classes of traffic. At the present time, of 
course, because rates are still made very much on a value of service 
basis, which has been historical and traditional, this would require that 
the merchandise traffic which now has a very high proportion of the 
transportation burden because of its higher value would have a much 
smaller portion. At the present time merchandise traffic contributes 
about 185 per cent of its out-of-pocket transportation cost. This com- 
pares with an average of 124 per cent for the other classes of traffic. 
If the railroads were to shift that burden to the lower rated classes, the 
raw materials, it would result in about an average of 150 per cent of 
out-of-pocket cost. It is easy to see what the transportation burden 
would be then on these other categories which now move so much more 
freely because of their lower value. I don’t think you can dissociate 
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from a question of this kind the effect on that other traffic. As I have 
said, from the motor carrier’s standpoint we don’t handle that other 
traffic a great deal and we are speaking in the public interest when we 
say that the unlimited competition price-wise which is suggested is not 
in the public interest any more than it is in the interest of the motor 
carrier industry and in the public interest in the maintenance of our 
service. 

I also had some comments to make with respect to the effect on 
inter-agency competition of the existence of exempt and similar forms 
of unregulated transportation. The moderator has covered that pretty 
well, but I would like to add this one factor. One of the principal ele- 
ments of pricing in the motor carrier industry which is a problem is 
the presence of so much exempt and private transportation. The result 
of that is to effect what amounts to a ceiling on the ability of the motor 
carriers to handle traffic and on the rates which they can get for it. In 
certain sections of the country that is a very effective economic fact, 
and it is wholly beyond the power of the Commission to control. As a 
consequence, elimination of needed motor carrier revenue through having 
to meet rail competition, particularly if related at all to an out-of-pocket 
cost formula, would deprive the motor carrier industry of revenues 
necessary to keep it effectively in operation. 

In the talks which I have had with executives in the motor carrier 
industry, however, I find a growing sense of need for a greater cost 
ascertainment. There is a growing awareness that uneconomic phases 
of motor transportation cannot be continued and that no one in the 
industry should advocate it; therefore, I don’t want to be understood 
to be saying that we wish to be protected where, under the present 
statute and under the policies under which the Commission now ad- 
ministers it, it can be actually demonstrated that we are uneconomic, 
and we don’t object to the idea of a differential in favor of the railroads 
where the differential can be justified in the light of those statutory 
principles and present administrative policies. Our present concern is 
that cost not be so emphasized as to eliminate the value of the service 
concept or substantially to reduce it or to permit the establishment of 
such wide differentials as will actually make impossible participation 
by the motor carrier industry in the opportunity to compete. 

I reject the theory, as I think most people do, that the administra- 
tion of the act is designed to give us or to assure to us a fair share of 
the traffic. The motor carrier industry has a wide area of superior 
traffic solicitation due to its improved service and it does not desire, 
I believe—when I say this I am not speaking for all the motor carriers 
but for those who are engaged on a fairly substantial scale in the trans- 
portation of general commodities—the motor carrier industry is not 
interested in being subsidized by any protection beyond that normally 
provided under the act. I do not believe that it is correct to say that 
the motor carrier industry, as I believe some people believe, is protected 
by an artificial rate structure. 

We have had a period of about four years now during which there 
have been extensive selective rate reductions by the rail industry. As 
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a result of that, large segments of volume traffic movement, which for- 
merly moved by truck are now moving by rail. In the early years of 
those cases, quite often partly because of lack of adequate information, 
the differential which the Commission sought to establish was not in all 
instances correct and as a consequence the motor carriers lost all of the 
traffic, and by that I mean they lost the opportunity to compete for it, 
since the differential was too great. 

That demonstrated I think rather conclusively that if the policy 
of permitting the rail to establish as wide a differential as they choose 
were to be adopted that all traffic susceptible of movement by rail 
would move by rail. 

I would like to reiterate one other point that is on the service con- 
cept. In the course of some of the work which I have done I have had 
occasion to interview a wide number of shippers as to their possible use 
of water transportation and coordinated truck-water transportation on 
the Atlantic coast should the rail or ship operation be established and 
when it is established as proposed by the Pan-Atlantic Steamship 
Corporation. Service factors are, of course, important, but I was rather 
interested to find that service factors are not so important but that a 
large volume of traffic now moving by truck rather than by rail could 
move motor-water at a differentially slower service if it was a differen- 
tially lower rated service. It is clearly demonstrated both in the selec- 
tive rate cuts which we have had and in the other experience that if the 
policy advocated and described by Mr. Fishwick were to be adopted, 
we would no longer have an adequate motor carrier industry able to 
meet the requirements placed upon it. 

Thank you. 





Commission Arpaia: We will try to hurry this thing along. 

The fourth member of the panel, of course, is Examiner James J. 
Williams, of the ICC. He will deal with the subject from the hearing 
examiner’s point of view. 

Examiner Williams has had a long career with the ICC which began 
in 1919. He was ambitious enough to get a legal education while work- 
ing with the Commission, obtained his LL.B. from the National Uni- 
versity Law School in 1925, and in that year became an examiner in the 
Bureau of Formal cases. When the motor carrier act was passed he 
assisted in the organization of a section of certificates and insurance and 
upon completion of that assignment he returned to the section of com- 
plaints. He was with the Office of Defense Transportation from 1942 
until 1945, and at present is a hearing examiner with the Bureau of 
Rates and Practices. Examiner Williams: 

Mr. James J. Williams: Thank you, Mr. Arpaia. 

I would like to open my remarks by saying that I am honored in 
being selected to participate in this discussion. As stated by Commis- 
sioner Arpaia, I have been an examiner with the Commission for many 
years, and during that period I have come to know many of the members 
of this association. Despite that long tenure in the field of regulation 
I appear before this distinguished audience with some trepidation. 
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Before beginning my prepared speech may I suggest that I advo- 
cate nothing here, and pérhaps by the way of apology say that the topic 
which was selected for me covers a field in transportation law so broad 
as to make any contribution I may make within the time allotted to me 
a very brief discussion of the more important pronouncements of the 
Commission and the courts. 


THE ISSUE AS IT CONFRONTS THE HEARING EXAMINER 
By James J. WILLIAMS 
Examiner, Interstate Commerce Commission 


My experience with competitive rate making is, and must neces- 
sarily be, in the adjudicatory and rule-making processes of the Com- 
mission. My remarks, therefore, will be restricted to a discussion of the 
evidence adduced in such proceedings and the precedents governing the 
disposition of the issues. The subject matter does not lend itself to a 
discussion of the principles of commodity classification. Rate proceed- 
ings, at least insofar as the Bureau of Rates and Practices is concerned, 
arise by reason of intraagency or intraagency rate making, the great 
majority of which bring in issue the rates and charges of either the 
railroads or the motor carriers, or both. With your permission I will 
confine my remarks, for the most part, to those two modes of trans- 
portation. 

With all due respect to Mr. Ames, I won’t say much about water 
carriers. 

The issues which confront the Commission and the examiner today 
are more complex and the problems more difficult of solution than they 
were when I first joined the Commission’s examiner staff. At that time, 
we were concerned principally with railroad regulation, and the rec- 
ords in formal proceedings consisted, for the most part, of compari- 
sons of rates and ratings on commodities with the same or similar trans- 
portation conditions and their attendant car-mile and ton-mile earnings. 
Truck competition was nebulous. It was not until much later that 
truck competition became an important factor in rate making. My 
first experience as an examiner was with those proceedings in which 
the Director General was the defendant, and the issue was the past 
unreasonableness of rates and reparation. I am told it was a very lucra- 
tive practice, for all participants, except the Director General. 

What is responsible for this metamorphosis in transportation and 
the transition from the relatively simple rate problems of yesteryear to 
the complex situations of today, especially since the railroads are still 
the predominate agency? Without attempting to file a brief for the 
motor carriers, I think that one of the reasons is that many manufac- 
turers, beginning with the period of the depression, were compelled to 
change their method of obtaining materials and supplies and distribut- 
ing their products. They discovered that the trucks with their smaller 
capacity and flexibility of movement, could be geared to their reduced 
production schedules. It was no longer necessary to stock their ware- 
houses with huge supplies of materials, in order to insure continuous 
operation, but on the contrary, the trucks supplanted the warehouse, 
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and in a conveyer style of door-to-door service delivered materials in 
smaller amounts to the manufacturing points within a few days or hours 
of the time they were needed, and likewise from the manufacturer to the 
distributor and retailer. The ability of the motor carriers to perform 
that much-needed service, the rate and charges for which reflected the 
changed conditions, afforded the motor carriers an opportunity to ex- 
pand and thereby compete for the right to participate in the movement 
of the Nation’s traffic. Today the motor carriers are the railroads most 
formidable competitors. So I say to you, the vicissitudes of the ex- 
aminer and the rate-maker are due in large part to the interagency 
competition between the motor carriers and the railroads. As soon as 
the importance of the motor carriers was demonstrated to the Congress, 
they were placed under the jurisdiction of the Commission. The same 
is true of the water carriers and the freight forwarders. 

In that legislation, the Congress spelled out the rule of rate-mak- 
ing to be used in prescribing rates for each mode of transportation. 
The rule, which is substantially the same for each type of carrier sub- 
ject to the act, requires that when prescribing rates, due consideration 
shall be given to the inherent advantages of transportation by such car- 
riers; to the effect of the rates so prescribed upon the movement of 
traffic; to the need in the public interest, of adequate and efficient 
transportation service at the lowest cost consistent with the furnish- 
ing of such service; and to the need of revenue sufficient to enable such 
carriers under honest, economical, and efficient management to provide 
such service. The national transportation policy requires that all modes 
of transportation subject to the act, shall be given fair and impartial 
regulation, so administered as to recognize and preserve the inherent 
advantages of each. The Commission may not consider value of the 
property, good will, earning power, or the certificate under which certi- 
fieated carriers are operating. 

Although the approach of the rate-maker and the Commission to 
rate-making differs, the objective is a common one, that is, the fixing of a 
rate which will yield a margin of profit to the carriers and a fair 
charge to the shippers. 

In approaching the subject before us, I think it should be empha- 
sized that the transportation agencies of our country are privately 
owned. The Supreme Court in Interstate Commerce Commission v. 
Chicago, G. W. Ry. Co., 209 U. S. 108, pointed out that the railroads are 
the private property of their owners and although the public has the 
power to prescribe rates, yet in no sense is the public a general manager. 
We all know that the Act places the responsibility of initiating rates 
upon the carriers. No doubt, the owners, on occasion, feel that the Com- 
mission invades the field of managerial discretion when it rejects or 
condemns a carrier’s proposal. I believe, in those instances, the mis- 
understanding arises by failing to distinguish between the rights of 
management and the duty of the Commission to regulate interstate and 
foreign commerce subject to the Act, in the public interest. 

Agency rate-making comes before the examiner for review, per- 
haps more in investigation and suspension proceedings, than it does 
in any other type of case. Generally speaking, it involves a reduc- 
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tion in rates. When judging such rates, the Commission finds them 
‘*justified’’ or ‘‘not shown to be just and reasonable.’’ The Commis- 
sion’s role in that type of proceeding is not one of rate-making. A 
question may arise here as to why the Commission is not to be consid- 
ered a rate-maker when it finds a suspended rate unreasonable, or not 
shown to be reasonable, and orders the schedules canceled. The effect 
is to deprive the carrier of its right to make that rate. I think the 
answer is that the proponent of a new rate in a proceeding before the 
Commission is concerned with one problem only, namely, justifying the 
rate under consideration, and as a consequence, the proponent’s evi- 
dence is directed to that end. In most instances, the record will not 
support an affirmative finding as to what the lawful rate or rates should 
be. The Commission has no alternative but to pass on that one issue. 
The authority of the Commission to’ make rates comes into play pri- 
marily in complaint and answer cases. We all know that the burden 
of proof lies with the proponent of a new or changed rate. 

The publication of reduced rates and charges, by the carriers, a 
major form of rate-making, in so far as the majority of the proceedings 
before the Commission is concerned, is prompted by a desire on the part 
of the proponent thereof to generate new traffic, retain its present vol- 
ume of movement, or to share in a competitor’s business. In some pro- 
ceedings, the inference is strong that shipper pressure is responsible for 
the proposal, and often little effort is made to justify it. Occasionally, 
we are confronted with a situation where rate-cutting has caused a chain 
reaction. In an inquiry into the existing practices of motor-carrier steel 
haulers, it was noted that the rails were attempting to meet the reduced 
rates of the motor carriers, who in turn were attempting to stop a diver- 
sion of their traffic to contract carriers and exempt carriers. 

What are some of the more important principles bearing on com- 
petitive rate-making as interpreted by the Commission and the courts? 
Before taking up the several factors which govern rate-making by 
Commission standards, let me remind you that it is well established that 
a transportation agency may publish under certain circumstances, rates 
on a level which it might not otherwise be required to maintain,! sub- 
ject to certain limitations. The right to reduce rates to meet competi- 
tion is a matter within the managerial discretion of the carriers, so long 
as such rates do not result in unfair or destructive competition? and 
thereby jeopardize sound economic conditions in the industry,* and are 
within the zone of reasonableness and do not violate some other pro- 
vision of the Act. Then too, the discretionary power of the carriers 
to initiate rates is always subject to the Commission’s authority and duty 
to fix minimum rates in order to prevent rates from gravitating to a 
level below minimum reasonable rates.5 


1 Grain from Group I and J Origins to Pacific Coast, 299 1. C 
2 Export Rates, Association Shippers Carloading Corp., 273 


. C. 129. 
I. 
3 Increased Common Carrier Truck Rates in New England, 43 


C. 600, 603. 
c.C. 1 i 
I. C. C. 721. 
I. C. C. 767. 


C. 
AS 
4 Carbon Black from Southwest to United States and Canada, 298 
5 Tobacco, North Carolina Points to Southern Points, (Rail), 280 
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The present competitive situation today both intraagency and 
interagency, which has been intensified by the private carrier, requires 
a more scientific approach to the problem of rate-making than was the 
ease a decade or two ago. The rate-maker no longer determines the 
measure of proposed rates by comparisons alone. In addition, he must 
know and consider his cost of performing the service and frequently 
his competitor’s costs. He must know what effect the proposed rates 
will have upon the movement of traffic, and lastly, he must know their 
net revenue contribution. Since many of the proceedings before the 
Commission involve rate reductions, the examiner must know the cost 
of handling the traffic, in order to determine whether the rate or rates 
are remunerative. 

How does the examiner view cost evidence in rate proceedings? 
I can recall when I joined the staff, that many of the examiners, who 
took their cue from some of the Commissioners, took a dim view of cost 
data. I was no exception. Since then, the techniques of cost finding 
have improved to a degree where today no one will argue that costs 
and cost analysis have not become important factors in competitive 
rate making. Then too, the Commission has placed greater emphasis 
on cost studies. It can be said as a general proposition that carriers 
are entitled to rates which produce sufficient revenues to cover their 
costs of performing the service plus a reasonable profit. I will not 
attempt to discuss the factors or elements used in determining costs. 
Suffice it to say that for the purposes of this discussion there are two 
different kinds of cost, namely, ‘‘out-of-pocket’’ and ‘‘fully distributed’’ 
costs. The former are helpful, where competing modes of transporta- 
tion are involved, and serve to measure those rate differences which can 
be justified solely by cost considerations. Out-of-pocket costs place a 
floor on the carrier’s rates, below which the rate-maker should not go. 
Fully distributed costs consist of out-of-pocket costs, plus an alloca- 
tion of costs common to all services as a necessary contribution to over- 
head or constant costs. Fully distributed costs must be recovered if an 
operation is to remain financially sound. 

Although there are some differences in the views of the cost ex- 
perts, I am sure all will agree that a rate which does not produce out- 
of-pocket costs is not compensatory. I think we can agree also that a 
competitive rate which does not yield fully distributed costs imposes a 
burden on noncompetitive traffic. Two questions are presented in a 
proceeding involving a proposed reduced rate. Is the rate compensa- 
tory and if so, are there other considerations which may condemn it? 
Compensativeness of the rate, standing alone, is not conclusive evidence 
of its lawfulness. A rate which is compensatory and no lower than 
necessary to meet competition should be approved, provided the pro- 
ponent carrier is in fact meeting competition and not creating it. Inci- 
dentally, failure to show volume of movement is tantamount to a failure 
to show competitive necessity. Rates which are compensatory to the 
proponent carrier may force competing carriers to make further reduc- 
tions in order to retain the traffic. Rates so proposed despite their com- 
pensativeness, may be regarded as unreasonably low in violation of the 
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act, when construed in the light of the transportation policy.® Like- 
wise a rate, although compensatory, but which will result in the dis- 
ruption of the rate structure will not be approved. In other words, 
although the rates may be compensatory, they must not violate any of 
the provisions of the act.” 

Private carrier competition is the concern of all modes of trans- 
portation. As the price of regulated carriage rises, this form of trans- 
portation poses a real threat to the regulated carrier. The Commission 
is fully aware of that situation. When the cost of such competition is 
relied upon as justification for a reduced or subnormal rate, a showing 
must be made that it is a reality or will become a reality rather than an 
uncertain contingency, and that there is a strong probability of it hap- 
pening unless the rates are approved.’ In Fibreboard Auto Body Pan- 
els from Duluth to Detroit, 298 I. C. C. 369, the Commission approved 
a commodity rate which was the equivalent of the cost of handling the 
traffic by private carrier, where it was shown that the rail carrier had 
lost traffic to such private carrier; that the proposed rate was compen- 
satory; and that it was no lower than necessary to afford the rail car- 
riers a fair opportunity to compete for the traffic. 

Insofar as system averages are concerned, it appears well settled 
that they have little probative value in determining the compensatory 
character of the rates on a specific commodity. Moreover, average 
truckload costs do not necessarily reflect the truckload costs of handling 
a specific commodity. 

The discussion so far has emphasized the value of cost finding in 
competitive rate making. However, in doing so, I don’t wish to be 
understood as saying that costs always can be determinative of a lucra- 
tive rate, as contrasted with a compensatory rate, or ruling out other 
procedures for determining the proper measure of a rate. In some in- 
stances, cost analysis is merely a guide and but one of the elements to 
be considered in the final determination of rates. As I have stated 
costs measure the point below which rates should not go and are useful 
in investigation and suspension proceedings and as a defense in com- 
plaint and answer cases. They are not determinative always of what 
the traffic will bear. A compensatory rate on certain high-grade com- 
modities may not contribute its fair share to the transportation burden. 
If costs were the sole factor to be considered in all forms of competitive 
rate making, to the exclusion of value of service and other considera- 
tions, we could dispense with accepted principles of rate making. I 
don’t think that will happen. 

As I have previously alluded to, there are some commodities, which 
because of their high value, should bear rates commensurate with such 
value. In those instances, the Commission does not look with favor on 
rate cutting. In Liquor From, To, and Between Official Territory, 64 
M. C. C. 603, it said: 


6 Bakery Goods and Chemicals, Eastern Points, 54 M. C. C. 
7 Tobacco, L.T.L., Wilson Storage & Transfer Co., 61 M. C. C. 159. 
8 Sugar from Houston, Tex., to Texas Points, 51 M. C. C. 775 


51, 561. 
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‘“‘We regard it as unfortunate that this high-grade, luxury traf- 
fic, (alcoholic liquors) so well capable of bearing higher rates and 
making a much greater contribution to the transportation burdens 
of both respondents and protestants, should be the object of so 
much competition between them.’’ 


Competitors of the motor carriers are confronted with advantages 
inherent in motor carrier service, which are difficult to meet and over- 
come. Motor carrier service which is regular and dependable, expedi- 
tious and flexible, and which provides door-to-door service is an ad- 
vantage which the railroads and the water carriers can not overcome and 
which can not be reduced to dollars and cents. The Commission in 
Gums and Resins from the East to the Pacific Coast, 297 I. C. C. 435, 
found that as between rail and water carriers, water transportation has 
certain inherent disadvantages compared with rail transportation, such 
as longer time in transit, additional handling and rehandling resulting 
in greater risk of damage. 

To overcome these disadvantages the Commission has prescribed 
differentials either over or under the competing forms of transportation. 
For example, rates on petroleum products, in tank cars, which reflected 
a differential of more than one cent lower than tank-truck rates was 
necessary for the railroads to compete with the movement in tank trucks 
for distances of 200 miles and less;!° a differential of 30.5 cents rail 
over water-truck rates was necessary on glycol;'! and a differential of 
21 cents was necessary on automobiles, rail under boat truck.'” 

There are carriers, and I am sure they are in the minority, who like 
to make rates on the ‘‘added traffic’’ theory. Those situations fre- 
quently arise where there is an empty return movement. Under those 
circumstances, the carrier argues that any revenue it can obtain on 
that movement is a profit. The reasoning no doubt is logical to the 
carrier but it may prove to be fallacious. From the point of view of 
competing carriers and other shippers the theory is assailed on the 
ground that rates so made give an undue advantage to the favored 
traffic and impose an unjust burden on other traffic that must pay 
higher rates that bear full costs. 

There are services where one or the other agency has the monopoly, 
so to speak and of course would not be the subject of interagency rate- 
making. For example, motor carriers transport approximately 100 per- 
cent of the movement of household goods, because the consist of the 
shipment does not lend itself to excessive handling. On the other hand, 
I am sure there is no interagency competition in the movement of export 
coal to the loading piers, in which the railroads have the advantage in 
service. 


In conclusion let me say that the rate-maker despite the limitations 
referred to, has considerable latitude in his chosen field. As between 
agencies, I believe a careful examination of the Commission’s decision 


9 New Automobiles in Interstate Commerce, 259 |. C. C. 475, 488. 
10 Peiroleum in Southern Territory, Rail, 280 I. C. C. 755. 

11 Etpylene Glycol from Texas to the East, 288 I. C. C. 785. 

12 Automobiles from Detroit to the East, 288 I. C. C. 351. 
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will show a very liberal attitude in permitting competition between 
transportation agencies, thereby affording to the public the cheapest 
rate by the agency of its choice and at the same time retaining in full 
vigor a sound transportation system. Thank you. 

Commissioner Arpaia: I am sure I express the feeling of all of you 
that we are grateful to the members of the panel for the excellent pres- 
entation that they have given us here today. 





Current Developments in 
Railroad Equipment Financing 


By Lronarp D. ApkKIns AND De Forsst BiIttyou 
New York City 


For many years railroads financed their equipment purchases almost 
entirely by equipment trusts under the so-called ‘‘Philadelphia Plan.’’ 
The classic textbook on the subject of equipment obligations (Equip- 
ment Obligations, written by Kenneth Duncan and published in 1924) 
states that the Philadelphia Plan was first evolved about 1870. 

The basic Philadelphia Plan involved the acquisition of equipment 
or the making of contracts for the construction of equipment by a car 
trust association (or, in modern practice, individuals known as 
‘‘vendors’’) who assigned the equipment or the contracts to a trustee 
acting under an agreement providing for the issue of equipment trust 
certificates to those who provided the money to pay for the equipment. 
In addition to the agreement there was a lease whereby the equipment 
was leased to a railroad corporation for a term of years (usually fifteen 
years) at a rental sufficient to pay off the equipment trust certificates, 
together with dividends’ thereon and the other expenses of the trust. 
The lease provided that upon the payment of the final installment of rent 
title to the equipment passed to the railroad. 

In modern practice the vendors are usually individuals in the office 
of the trustee or the railroad. The railroad makes contracts with car 
manufacturers for the equipment which it wants and those contracts 
are assigned to the trustee. The manufacturer transfers the equip- 
ment to the trustee when it is completed, and the trustee pays the manu- 
facturer out of the money put up by the purchasers of the equipment 
trust certificates, plus usually an additional amount paid by the railroad 
as advance rental. The amount paid by the railroad is usually 20 per 
cent or 25 per cent of the cost of the equipment, so that there is an 
equity for the holders of the equipment trust certificates. 

Normally the equipment trust certificates mature serially in equal 
annual or semi-annual installments. Since the maturities normally 
exceed the rate of obsolescence of the equipment subject to the trust, 
the equity increases over the life of the equipment trust. Equipment 
trust certificates are most commonly issued in bearer form in units 
of $1,000 each with dividend warrants (like bond interest coupons) 
attached, and registrable as to principal at the option of the holder. 

Under the agreement the trustee agrees to pay over to the holders 
of the equipment trust certificates the amount which it receives by 


Editor’s Note: Reprinted from April, 1957 issue of The Business Lawyer, b 
special ee Leonard D. Adkins, member of the Maryland and New Yor 
Bar; A.B. 1913; LL.B., Harvard, 1916; member of the firm of Cravath, Swaine and 
Moore of New York City. De Forest Billyou, member of the New York Bar; 
A.B., Columbia, 1942; LL.B., 1946; LL.M., Harvard, 1949. 

1]|t is customary to use the term “dividends” in referring to interest on equip- 
ment trust certificates issued under the Philadelphia Plan. 
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way of rent as payment of principal and dividends on the certificates. 
Usually, but not always, the railroad guarantees to the certificate 
holder, by endorsement on the equipment trust certificate, the payment 
of the principal and dividends which it has agreed with the trustee to 
pay as rent.? 

The Philadelphia Plan equipment trust was devised primarily be- 
cause the laws of Pennsylvania did not at that time recognize the validity 
of conditional sales but did recognize the validity of so-called ‘‘bailment 
leases.’’ Also, in earlier times, equipment trust certificates in Pennsyl- 
vania, and perhaps elsewhere, had certain tax advantages for the holders 
over other corporate obligations. The law of Pennsylvania has since 
developed so as to remove those distinctions. 


Most open-end railroad mortgages written prior to 1930 permitted 
the issue of bonds to reimburse the railroad for all or part of the cost 
of equipment, frequently with the requirement that a special sinking 
fund be provided to amortize the bonds so issued over a fifteen-year 
period, and some bonds were so issued. It is now recognized that equip- 
ment trust financing is normally less expensive than bond financing, 
so that in most recent mortgages it has been thought unnecessary to 
permit the issue of bonds in respect of equipment purchases. 

Up to 1940 the great bulk of equipment financing was handled on 
the basis of the Philadelphia Plan, although in 1920 the United States, 
which had acquired through the Director General of Railroads a large 
amount of equipment to enable the railroads to handle the business 
resulting from the First World War, transferred the equipment to the 
railroads, taking in payment notes issued under conditional sale agree- 
ments which were later distributed to the public. That transaction led 
Mr. Duncan, in his book referred to above, to state that it was probable 
that the conditional sale would be more and more used as a substitute 
for the Philadelphia Plan equipment trust. That expectation, however, 
was not realized until twenty years later. 

The increased traffic resulting from the defense program and the 
Second World War, together with the introduction of Diesel locomotives 
and the need for modern types of railroad freight equipment, has re- 
sulted in a greatly increased amount of railroad equipment financing 
in the last fifteen years. Prior to that time a railroad’s equipment obli- 
gations normally constituted a small percentage of its total outstanding 
debt. Today equipment obligations sometimes constitute almost 50 
per cent of total outstanding long-term debt. That increase results both 
from the reduction of bonded debt in the railroad reorganizations be- 
ginning in the 1930’s and from the very large increase in recent years 
in amounts spent for equipment. Interest rates on equipment obligations 
are normally lower than rates on mortgage bonds of the same railroad, 
so that it is economical to finance equipment and use available cash for 
other capital expenditures. The increased amount of equipment finan- 


. 2The purpose of the endorsed guaranty was to give the certificate holder a 
direct right of action against the railroad. That right is now of no practical im- 
portance, since, in the event of default under the lease, the trustee will protect the 
rights of certificate holders by selling the equipment and/or by filing a claim under 
the lease in the reorganization proceedings. 
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cing has resulted in substantial variations in the traditional methods 
of such financing. 


1. Leases 


One current method of equipment financing (pioneered in the 
1940’s by the Equitable Life Assurance Society of the United States) 
is the acquisition of equipment by an investor-owner and the lease of 
such equipment to a railroad corporation, without any provisions for 
ultimate transfer of title as under the Philadelphia Plan. A typical 
equipment lease runs for fifteen years and the railroad company pays 
in equal monthly installments rent sufficient to amortize the entire cost 
of the equipment and to pay interest on the unpaid balance of such cost. 
Usually such leases provide for extensions at the option of the railroad 
corporation, generally for one-year periods but not exceeding a total of 
five years, at a comparatively nominal rental. At the expiration of the 
lease the investor who owns the equipment is free to use or sell it as he 
likes. Normally the equipment would still have some usable life, so that 
it could be sold or rented by the investor, and in any case it will have a 
substantial scrap value. The investor under such a lease can accordingly 
expect to get his money back with interest and also to make some profit. 

From the point of view of the railroad the advantage of the lease 
arrangement is that (a) no cash down payment is required by the rail- 
road and (b) the railroad should be entitled to deduct from its income 
for federal income tax purposes the entire rent paid, which is a larger 
amount than the interest, plus depreciation allowed for tax purposes 
which would be deductible in the same period under the ordinary Phila- 
delphia Plan arrangement. There is still some controversy with the 
Bureau of Internal Revenue as to the right of the railroads to make the 
full deduction. However, since the railroad never acquires any title to 
the equipment and since the lessor retains a valuable asset after the 
expiration of the lease, it would seem that the transaction is a true lease 
rather than a disguised conditional sale, and that the railroad’s right to 
deduct rent should ultimately be sustained. 

The lease arrangement is also advantageous to certain railroads 
which have in their mortgages or other financing agreements restric- 
tions (7.e., on declaration of dividends) if fixed charges exceeded a 
specified amount. Interest on equipment trust or conditional sale obli- 
gations is a fixed charge, but rent under an equipment lease is not a 
fixed charge in railroad accounting. 

Obviously the disadvantage to the railroad of a true lease as com- 
pared with a conditional sale is that the railroad does not acquire the 
right to use the equipment beyond the term of the lease or the benefit 
of the scrap value. In each case it is a question of weighing advantages 
against disadvantages. 


2. Conditional Sales 


The need for the purchase of large amounts of equipment has also 
resulted since World War II in widespread use of conditional sale agree- 
ments to finance equipment purchases. In the typical conditional sale 
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arrangement an investment banking house, acting on behalf of the rail- 
road, finds an institutional investor or a group of institutional investors 
who will provide the money necessary to buy equipment. The manufac- 
turer of the equipment enters into a conditional sale agreement with the 
railroad and assigns its rights thereunder to the investor or, if there is 
more than one investor, to a bank or trust company (usually called an 
agent) which issues its participation certificates registered in the names 
of the investors. The conditional sale agreement normally provides that 
the railroad will pay the purchase price of the equipment in fifteen equal 
annual or semi-annual installments and will in the meantime pay interest 
on the unpaid balances. When the equipment is built, title is trans- 
ferred to the investor or the agent. When the entire purchase price is 
paid, title to the equipment vests in the railroad. Usually the conditional 
sale indebtedness represents substantially the entire cost of the equip- 
ment, although sometimes the railroad makes an initial cash payment on 
account of the purchase price. 

The agent receives the payments made by the railroad and dis- 
tributes them among the holders of its participation certificates. Under 
such an arrangement the investor normally has no direct right of action 
against the railroad (as under a guaranty on equipment trust certifi- 
cates) and the obligations of the railroad must be enforced by the agent. 

A conditional sale agreement has certain advantages over an equip- 
ment trust from the point of view of the railroad, in addition to the fact 
that no cash down payment is usually required, if a substantial part of 
the equipment may not be delivered until some time after the execution 
of the documents. Under equipment trust agreements it is normal to 
sell the entire amount of the equipment trust certificates at one time 
(although some equipment trust agreements contemplate sales in install- 
ments) and to deposit the entire proceeds of sale with the trustee to 
be held by the trustee pending delivery of the equipment. The railroad 
must, of course, pay interest on the equipment trust certificates from 
the time of their issue. Usually the agreement will provide that the 
money deposited with the trustee may be invested in obligations of the 
United States Government, but the interest earned on such investments 
is less than the interest which the railroad is required to pay. Under 
a conditional sale agreement, on the other hand, it is possible and usual 
to provide that the money to be advanced by the participants will be 
advanced from time to time as needed to pay for equipment, so that 
there is no loss of interest, although the participants, in case a part of 
their advances may be substantially delayed, frequently contract for a 
commitment fee at the rate of 1 per cent or one-half of 1 per cent per 
annum on the deferred advances. 

The Interstate Commerce Commission has held that conditional sale 
contracts are not ‘‘securities’’ within the meaning of section 20a of the 
Interstate Commerce Act and that, accordingly, the execution of a con- 
ditional sale contract by a railroad does not require Interstate Commerce 
Commission approval. Conditional sale contracts can, therefore, be 
arranged without competitive bidding and thus can be more easily 
tailored to fit the needs of the particular situation. Under section 20a 
of the Interstate Commerce Act equipment trust certificates, at least 
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those guaranteed by endorsement by the railroad, are ‘‘securities’’ which 
must be sold by competitive bidding. Some state laws, however, require 
approval of the State Public Service Commission for conditional sale 
obligations of a railroad subject to the laws of the state in question on 
the theory that, since section 20a is inapplicable, Congress has not occu- 
pied the field of conditional sale financing. 


3. Financing Rebuilt Equipment 


The shortage of freight car equipment and the high cost of new 
equipment has induced many railroads to rebuild old equipment in their 
own shops. Usually the rebuilding is so complete that the resultant car 
is not materially different from a new car. The cost of rebuilding is 
substantial and it has been necessary to devise procedures for financing 
such cost. 

The after-acquired property clauses of most railroad mortgages 
impose a lien on all equipment or on the equity of the railroad therein. 
Accordingly, the cars to be rebuilt will usually be subject to a mortgage, 
even if because of their age any equipment obligations issued in respect 
thereof have been paid off. Most mortgages, however, provide that 
equipment which is worn out or obsolete or no longer usable may be dis- 
posed of if other equipment of like value is substituted therefor. Since 
the value of the worn-out equipment is low, the substitution problem is 
not serious. Normally the railroad will sell the worn-out equipment to 
an outside agency which will contract with the railroad to rebuild the 
equipment in its shops at the expense of the outside agency. There are 
several organizations specializing in the handling of rebuilt equipment. 
The purchaser will arrange for financing by institutional investors and 
the rebuilt equipment will be transferred to an agent (as under the 
conditional sale procedure outlined above) and will be leased or condi- 
tionally sold to the railroad. The transaction is, in substance, the same 
as in the case of a lease or conditional sale of new equipment except 
that the period for payment is usually shorter. 


4. Modified Philadelphia Pian 


The Philadelphia Plan equipment trust is still usually in the his- 
torical form involving the use of vendors and two documents called 
‘‘ Agreements’’ and ‘‘Lease.’’ The vendors no longer serve any useful 
function, since the equipment is transferred directly to the trustee and 
the two separate documents also have outlived their usefulness. Recently 
there has been prepared a modified form of Philadelphia Plan equip- 
ment trust which eliminates the vendors and combines in one Equipment 
Trust Agreement the important provisions of both the agreement and 
lease. The result is a substantially simplified document without change 
in substantive rights. The recent Series UU Equipment Trust of the 
Southern Railway Company was created under an agreement in the new 
form and it is anticipated that other railroads will shortly adopt it. 

As was indicated above, the traditional Philadelphia Plan lease 
provided that upon final payment under the lease (which was simul- 
taneous with the final payment on the equipment trust certificates), title 
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to the equipment passed to the railroad. Although the transaction is 
described as a lease of equipment, its legal effect is the same as that of a 
conditional sale of the equipment by the trustee to the railroad and in 
most jurisdictions it would be so treated. It may be expected that in 
due course equipment trust agreements will be expressed as the condi- 
tional sales which, for all practical purposes, they are. However, there 
is still a feeling on the part of investment bankers dealing in equipment 
trust certificates that it is important to them, in selling the certificates, 
to be able to describe the transaction as a ‘‘ Philadelphia Plan Equipment 
Trust.’’ Such a description would necessitate the perpetuation of the 
lease language, since that is the essential characteristic of the Phila- 
delphia Plan. In view of the wide acceptance of conditional sales by 
institutional investors in recent years it is reasonable to hope that any 
feeling of a special virtue inherent in the Philadelphia Plan will dis- 
appear, since there is no question that the rights of the investor are for 
all practical purposes the same under a conditional sale agreement as 
under a Philadelphia Plan equipment trust.* 

In connection with the modernization of the forms, consideration 
may also be given to the issuance of equipment trust certificates in fully 
registered form as well as, or instead of, in bearer form with dividend 
warrants, registrable as to principal at the option of the holder, which 
is now customary. The ownership of an interest in a conditional sale 
agreement or in rentals payable under a lease is normally represented 
by an instrument in fully registered form, and since most of the 
purchasers of equipment certificates are savings banks or other types of 
investors in high-grade securities, and the certificates are not actively 
traded in, it seems unnecessary to continue to issue evidences of owner- 
ship in units of $1,000 when, if the instrument were in registered form, 
a single piece of paper could represent an investment in any multiple 
of $1,000. In addition, the payment of dividends or interest by check to 
the registered holder would eliminate the dividend warrants currently in 
use and the burdensome clipping and transmittal of dividend warrants. 
The Equipment Trust Certificates of Canadian Pacific Railroad Com- 
pany are customarily issued in fully registrable form, the holders being 
given the right to exchange them for bearer certificates if they wish to 
do so. It seems probable that the use of registered certificates would 
in most cases be economical, both for the railroad and the investor. 


5. The Enforcement of Equipment Obligations 


Mr. Duncan, in his 1924 book, stressed the financial security of 
equipment obligations as compared with other railroad obligations. He 
pointed out that, with rare exceptions, the holders of equipment obliga- 
tions had been paid in full in spite of receivership of the issuing rail- 
road for the obvious reason that a receiver could not normally afford to 
give up the use of the equipment and was compelled to pay the amounts 
necessary to keep it. The same good record continued through the re- 
organizations under section 77 of the Bankruptcy Act beginning in the 


3 The laws of Maine covering legal investments for savings banks refer to 
equipment trust certificates issued under the “Philadelphia Plan, so called,” but 
other similar state laws are not so limited. 
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early ‘thirties and continuing through the worst depression years. With 
very rare exceptions holders of equipment obligations were paid in full 
(although they sometimes had to wait for their money) while holders 
of mortgage bonds were in many cases required to take income bonds 
or even stock in reorganization. 

The superior position of equipment obligations is enhanced by the 
1935 amendment to section 77 of the Bankruptcy Act which provides, in 
substance, that the bankruptcy court cannot interfere with the title of 
the owner of equipment leased or conditionally sold to a railroad. Simi- 
larly, section 20b of the Interstate Commerce Act, which permits a rail- 
road to modify outstanding securities with the consent of the Interstate 
Commerce Commission and of a specified percentage of the holders of 
the securities, expressly excludes equipment obligations from the opera- 
tion of that statute. Ordinarily a bankruptcy trustee has the power to 
take and keep possession of all property in the hands of the bankrupt 
railroad pending reorganization, so that a mortgagee or pledgee cannot 
foreclose. However, the 1935 amendment makes it clear that holders of 
legal title to railroad equipment, in spite of leases or conditional sales 
to a railroad, are entitled in case of default to repossess their equipment. 
Obviously that right gives them an excellent chance to insist on prompt 
payment. 

In general the rights of creditors whose loans are secured by equip- 
ment under any of the arrangements discussed above are not materially 
different. Whether the transaction be a straight lease or a conditional 


sale or a Philadelphia Plan lease, the owner of the equipment has the 
right, in case of default, to take possession of it and sell it. He also has 
the right to a judgment for the unpaid balance under the lease or con- 
ditional sale agreement, subject to certain state laws limiting further 
recoveries in case of a sale of the equipment. 


6. Federal Recordation 


One recent development which simplifies equipment financing is the 
passage in 1952 of section 20c of the Interstate Commerce Act which, in 
substance, provides that security transactions involving equipment used 
on railroads engaged in interstate commerce may be recorded with the 
Interstate Commerce Commission, and if so recorded will be effective 
as against purchasers and creditors of the railroad to which the equip- 
ment has been leased or conditionally sold. Prior to the passage of sec- 
tion 20c, equipment security documents had to be recorded in accord- 
ance with the laws of the several states in order to be effective as against 
creditors if the equipment were found in that state. In practice such 
documents were usually recorded only in the states in which the railroad 
company in question operated, but it was recognized that such recorda- 
tion did not give complete protection because freight car equipment 
travels over the entire United States and elsewhere, irrespective of the 
location of the owning railroad. However, it was felt that the chances 
of attachment by creditors in off-line states were not serious, particu- 
larly in view of the probability that the number of units of equip- 
ment in any such state at any one time would be small. The provision 
for federal recordation now gives the equipment creditor full pro- 
tection through the United States. 
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7. General 


The sharply increasing amount of outstanding obligations secured 
by railroad equipment has resulted in a largely increased investment in 
such obligations by institutional investors all over the country. The 
foregoing discussion is intended as an outlone of the basic principles on 
which modern railroad equipment financing is based and to suggest some 
promising areas for further improvement. For the sake of brevity, and 
because there are relatively few court decisions involving equipment ob- 
ligations, particularly in recent years, citations have been omitted. There 
has also been omitted any discussion of variations in state laws affecting 
enforcement rights. Such variations might be important in the unlikely 
event that enforcement should become necessary, but it may be said in 
general that there is no state which does not provide adequately for 
enforcement of rights under a properly drawn and properly recorded 
railroad equipment security instrument of any of the types above dis- 
cussed. 





Office of Administrative Procedure 
Proposes Uniform Rule for Admission of 
Attorneys to Practice 


Under date of May, 1957, J. Smith Henley, Director, Office of Ad- 
ministrative Procedure, Office of Legal Counsel of the Department of 
Justice, published an analysis and recommendation regarding the ad- 
mission of attorneys to practice before Federal administrative agencies. 
This analysis and recommendation has been submitted to the Chairman 
of the Interstate Commerce Commission for the Commission’s considera- 
tion. By letter dated June 10, 1957, President John F. Donelan re- 
quested Chairman Clarke to afford the Association of I. C. C. Practi- 
tioners an opportunity to present its views on this vital subject. 

After careful study and full consideration of the proposed uniform 
rule the Executive Committee of this Association unanimously adopted 
the following resolution which was presented to the Chairman of the 
Interstate Commerce Commission on July 25, 1957. The text of the 
brochure published by the Office of Legal Counsel, Department of 
Justice, is reprinted here for the information of our readers. 


July 25, 1957 
Honorable Owen Clarke, Chairman 


Interstate Commerce Commission 
Washington, D. C. 


Re: Proposed Uniform Rule for Admission of Attorneys 
to Practice Before Federal Administrative Agencies 


Dear Chairman Clarke: 


This will supplement my letter to you of June 10, 1957 and your 
reply of that same date. 

This matter has been given careful consideration by the members 
of the Executive Committee of the Association of Interstate Commerce 
Commission Practitioners. The views of the Executive Committee are 
embodied in a resolution, copies of which are enclosed. We trust that 
this expression of views may be of some value to the members of the 
Interstate Commerce Commission in their consideration of the so-called 
‘*Proposed Uniform Rule for Admission of Attorneys to Practice Before 
Federal Administrative Agencies.’’ 


Very truly yours, 


JOHN F. DoneE.an, President 





Resolution of the Executive Committee 
of the Association of Interstate Commerce 
Commission Practitioners 


ADMISSION OF ATTORNEYS TO PRACTICE BEFORE 
FEDERAL ADMINISTRATIVE AGENCIES 


Resolved, That the Executive Committee of the Association of 
Interstate Commerce Commission Practitioners adopts the following 
resolution : 

Whereas, the Office of Administrative Procedure of the Office of 
Legal Counsel of the Department of Justice, J. Smith Henley, Director, 
has recommended that certain administrative agencies of the Federal 
Government, including the Interstate Commerce Commission, adopt the 
following rule: 


Practice by Attorneys. Any person who is a member in good 
standing of the bar of the Supreme Court of the United States or 
of the highest court of any state, territory, or of the District of 
Columbia, and is not under any order of any court suspending, 
enjoining, restraining, disbarring, or otherwise restricting him in 
the practice of law, may represent others before the agency. 


Signature To Constitute Certificate. When a person acting in 
a representative capacity appears in person or signs a paper in 
practice before this agency, his personal appearance or signature 
shall constitute a representation to the agency that under the pro- 
visions of these regulations and the law he is authorized and quali- 
fied to represent the particular party in whose behalf he acts. 
Further proof of a person’s authority to act in a representative 
capacity may be required. 


Whereas, the Interstate Commerce Commission should not lose com- 
plete contact with its roster of practitioners; without its own roster, as 
contemplated by the proposed rule, one could sign a document without 
indicating whether the signer 1s an attorney, a non-lawyer practitioner, 
or a full-time employee of the party, and without a complete roster the 
Interstate Commerce Commission would not know without unnecessary 
correspondence ; 

Whereas, admission of any attorney to practice before the Interstate 
Commerce Commission is less difficult for the applicant than is admission 
to the bar of a Federal District Court, in that the former may be by 
mail, whereas the latter must be by personal appearance in open court 
upon motion of a member of the bar also present; 

Whereas, when an attorney discontinues local practice or moves 
from the State in which he was admitted to practice, the Bar Association 
of that State loses contact, while the Interstate Commerce Commission 
would continue its surveilance ; 
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Whereas, under the present practice of the Interstate Commerce 
Commission a lawyer may appear and represent others once without 
having been admitted to practice before the Commission, upon his under- 
taking to file the requisite application for admission; and ordinarily a 
lawyer does not expect actively to represent others before all agencies 
on short notice ; 

Whereas, if a lawyer intends to practice before a given agency, such 
as the Interstate Commerce Commission, the time and effort required 
to be permitted to do so is relatively nil; 

Whereas, if a given lawyer is not qualified to represent others be- 
fore a given agency, the party should not be required to go to the expense 
of employing an additional lawyer who is qualified, as suggested by the 
Office of Administrative Procedure ; 

Whereas, the Interstate Commerce Commission could scarcely 
censure or disbar a lawyer from practice before it if that agency initially 
had no right to admit him to practice before it; 

Whereas, mere admission to the bar of a given State does not neces- 
sarily qualify a lawyer for specialized practice before all administrative 
agencies, or even an individual agency such as the Interstate Commerce 
Commission; in fact, law school courses seldom provide more than a 
mere smattering of light on the subject; and, 

Whereas, the investigation conducted by this Association reduces to 
a minimum the expense of the Interstate Commerce Commission in con- 
nection with admissions to its roster ; 

Now, Therefore, Be It Resolved, That such a rule is unnecessary and 
impracticable ; that the analysis presented by the Office of Administrative 
Procedure presents no valid ground for the adoption of such a rule by 
the Interstate Commerce Commission ; and that the investigation by the 
Association of Interstate Commerce Commission Practitioners should 
not be abandoned ; 

Resolved, Further, That the Executive Committee of the Association 
of Interstate Commerce Commission Practitioners opposes the adoption 
of the foregoing rule by the Interstate Commerce Commission. 


July 25, 1957. 





Admission of Attorneys to Practice Before 


Federal Administrative Agencies 


An Analysis and Recommendation * 


Published by the Office of Legal Counsel, Department of Justice, 
J. Smith Henley, Director, Office of Admimstrative Procedure 


Only ten of the departments and other administrative agencies of 
the Federal Government require that attorneys-at-law desiring to repre- 
sent others before the respective departments or agencies file applications 
for admission to practice.1 Seven of the ten require no documentary or 
other support of an attorney’s application. Two agencies require that 
the application be supported by the certificate of the clerk of the court 
before which the attorney is admitted to practice. Only the Patent Office 
—since 1934—requires the passing of an examination by attorneys de- 
siring to practice before it in patent cases. And only the Treasury 
Department regularly investigates attorney applicants. 


The other administrative agencies, some 30 of which conduct ad- 
versary administrative proceedings, have not found it necessary to adopt 
formal admission procedures. A question thus arises as to whether 
formal admission procedures best serve the public interest. 


The right to appear by a representative, and be heard, is a precious 
one usually respected by all branches of the Government. Representa- 
tives of individuals whose rights are to be affected by agency action 
should be reliable and competent. The Government and other partici- 
pants should be able to rely upon the integrity of adversary represen- 
tatives. And, so it is undoubtedly in the public interest to impose 
safeguards which will insure, consistent with freedom of choice of rep- 
resentatives, that representatives before agencies are qualified in char- 
acter and competence to perform the responsibilities reposed in them. 

In the case of non-lawyer representatives who may be subject to 
little or no standard of competence or character other than that which 
may be imposed by the agencies before which they practice, it may be 
incumbent upon the agencies to impose special requirements as to com- 
petence and character and special limitations relating to the scope of 
representative activity. 

In general, however, it is within the province of the several states 
to regulate the practice of law, and the Federal Government probably 
should not invade this province unless state action threatens to sub- 
stantially impede Federal functions. 


* The Tax Court is not considered in this analysis. “The Tax Court is. . 
for all practical purposes a judicial tribunal operating in the federal judicial system.” 
Stern v. Commissioner of Internal Revenue, 215 F. 2d 701, 707-708 (C. C. A. 3, 1954). 

1 Appendix A. The text of rules for admission of attorneys to practice before 
these agencies is in Appendix E. 

Editor’s Note: We have included only the rules pertaining to the I. C. C. 
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Every lawyer must be admitted to the bar of some state, territory, 
possession, or of the District of Columbia.? He is admitted upon a show- 
ing that he is of good moral character, that he has formal educational 
requisites, and after rigorous examination as to his knowledge of the 
law. He subscribes to an oath of admission and a code of ethics. He is 
subject to investigation prior to admission, and to continuous surveil- 
lance by bench, bar, and public after admission. 

All these admission requirements are usually administered by and 
under supervision of one or more courts and they may be said to afford 
a reasonable degree of protection to the public when applied to adminis- 
trative practice. Many agencies which have no formal admission pro- 
cedures rely upon the state admission procedures entirely through rules 
which permit any person admitted to practice by a state to practice 
before the agency. Indeed, even those agencies which prescribe formal 
admissions do similarly rely, for not only is admission based purely upon 
a showing of bar membership in good standing * but discipline likewise 
is in practice left primarily to the courts and to the organized bar.® 

The mere filing of a formal statement that the applicant is a lawyer 
in good standing would appear to give little protection to either the 
Government or to the public. Since he cannot hope to successfully mis- 
state the obvious, the prospective practitioner who is clearly ineligible 
will be excluded by a threshold filing requirement. But the presence or 
absence of a piece of paper has little effect upon the basic problems of 
qualification or effective discipline of lawyers. 

Regardless of the presence of a formal application the Government, 
as it is entitled to do, relies most heavily upon the legal profession and 
the courts to insure that those who are admitted to practice law are 
qualified. And disciplinary sanctions, when necessary, may be invoked 
just as effectively against lawyers who are practicing before an agency 
without benefit of formal admission as when the applicant has gone 
through the formality of saying to the agency: ‘‘I am a lawyer.’’ And, 
having the agency reply, ‘‘ Yes, you appear to be a lawyer. Your name 
will be entered upon the register.’’ 

Indeed, some twenty agencies ® have made provision for disbarring, 
enjoining, suspending or otherwise disciplining attorneys who practice 
before them. Yet only a few base jurisdiction to do so upon any formal 
admission requirement. Virtually ali agencies have rules governing the 
conduct of attorneys appearing before them. Violation of these rules 
may, and should, be made grounds for disbarment, censure, or suspen- 
sion. But jurisdiction over a practicing attorney can be predicated 


2 Courts in the District of Columbia, the territories and possessions are United 
States Courts, and they may initially admit persons to practice as attorneys. 

bs Among those are the agencies listed in Appendix B which do not require formal 
application. 

4 Except in the Treasury Department and the Patent Office. ‘ 

5 Although many agencies do, and should, provide by rule for suspension, censure, 
or disbarment, rare indeed is the administrative disciplinary proceeding. 
vom Baur—Survey of the Legal Profession, c. 1V B (1953). 

6 Appendix B. 
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upon the act of practicing, as well as upon the filing of a certificate, 
statement or affidavit. 

The expense of formally admitting and registering lawyers is not 
inconsiderable. The Hoover Commission states that ‘‘at least $300,000 
a year could be saved by the Treasury Department”’ alone by eliminating 
certain of its admission procedures for attorneys.’ The Patent Office 
estimates that approximately $10,000 is spent annually to qualify and 
enroll attorneys and agents for patent practice. Other agencies which 
neither investigate nor examine attorneys undoubtedly spend some 
money. As a minimum, there will be an exchange of correspondence 
between agency and applicant and at least some staff time will be con- 
sumed in perusing the application and entering the attorney’s name 
in a file or register. 

Moreover, the burden of expense does not fall entirely upon the 
ten agencies which require formal application. Many attorneys who do 
not specialize in agency practice to an extent which justifies maintenance 
of a set of C. F. R. will, from time to time, have some business with the 
Government. It is believed that, in general, such attorneys do not know 
which agencies have admission requirements and which do not.? Thus, 
an attorney may correspond with a number of agencies before which he 
desires to practice only to find, at expense to himself and the Govern- 
ment, that no application for admission is required. 

For several years the admission rules have been subjected to 
sporadic attack. As long ago as 1941, the Attorney General’s Committee 


on Administrative Procedure was critical of the ‘‘unjustifiable annoy- 
ance’’ to members of the bar in connection with their admission to prac- 
tice before Federal administrative agencies. 

In 1952, in a study sponsored by the ‘‘Survey of the Legal Profes- 
sion,’’ F. Trowbridge vom Baur declared, in part— 


‘‘No purpose appears to be served by requiring lawyers to 
apply for admission to practice before a variety of different agen- 
cies. If a lawyer is qualified to practice law in any State, he would 
appear, ipso facto, to be qualified to practice before any agency 
except the Patent Office. Moreover, all the agencies except the 
Patent Office admit lawyers to practice upon substantially the same 
proof, that is, proof that he is a member in good standing of a State 
or Federal Bar. The result is that a lawyer must now go repeatedly 
through the same motions in order to become admitted to practice 
before a number of different agencies. In addition to being annoy- 
ing, troublesome and expensive for lawyers, it results in expenditure 
by the agencies of thousands of dollars every year * * *.’’1° 


7 Hoover Commission Report on Legal Services and Procedure (1955), p. 40. 

8 Task Force Report on Legal Services and Procedure (1955), p. 306. 

8 At a meeting of the D. C. Bar Association, held on January 8, 1957, inquiry 
was made as to whether the Office of Administrative Procedure intended to do any- 
thing to eliminate present requirements that lawyers be admitted separately by 
“75” different agencies. 

10 Quoted from Standards of Admission for Practice Before Federal Administra- 
tive Agencies, Sponsored by the ar of the Legal Profession, Under the Auspices 
of The American Bar Association, 1953, p. 22. 
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Both the Hoover Commission ™ and its Task Force on Legal Services and 
Procedure !* similarly condemned formal admission procedures.’* 

The statement ** of the President of the American Bar Association, 
David F. Maxwell, before the Bar Association of the District of Colum- 
bia on April 10, 1957, is but the latest highly placed attack on present 
procedures. President Maxwell said: ‘‘Lawyers who have practiced 
before State Supreme Courts should be able to argue cases before Federal 
Government agencies without further check on their qualifications.’’ 

Congressional interest in admissions is also in evidence. Now pend- 
ing in the Congress is one bill (H. R. 261, 85th Cong., 1st sess.) which 
provides that attorneys in good standing may appear before adminis- 
trative agencies without written application or without complying with 
other formalities. Companion proposals (S. 932 and H. R. 3350) would, 
inter alia, replace agency control over admission and discipline of law- 
yers with a central organization having expanded powers. 

Other available information also may tend to confirm the charge 
that present restrictions on admission of lawyers in good standing may 
be unjustified as efficient, effective or economical controls. 

The General Accounting Office, for example, has admitted 300 at- 
torneys to practice before it in the past six years without denying a 
single application. Many agencies either have rules that permit ‘‘on 
the spot’’ admission of attorneys in matters pending before them—thus, 
in part, frustrating the purposes of the admission requirements—or, as 
has been said with respect to one agency, ‘‘honor more in the breach 
than the observance’’ the rules relative to admitting attorneys. 

The Treasury Department makes some investigation of the applicant 
(including the applicant’s own income tax filing history for the three 
years immediately preceding date of the application), but a temporary 
authorization to practice is issued immediately following receipt of the 
attorney’s application. In 1956, the Treasury Department processed 
about 6,000 applications to practice—these include both attorneys and 
non-attorneys. Of these an average of 12 each month were withdrawn 
and 3 were denied. Thus, assuming the monthly total of 15 were with- 
drawn or denied because of derogatory information developed or antici- 
pated, the admission procedures directly excluded 180 applicants for the 
year.15 The Hoover Task Force found that the Treasury Department 
spends $585,000 annually in investigating and admitting would-be prac- 
titioners, both lawyers and non-lawyers, and concluded that investiga- 
tion of lawyers could be discontinued at substantial saving.'® 


11 Hoover Commission Report on Legal Services and Procedure (1955), p. 37. 

12 Hoover Commission Report of the Task Force on Legal Services and Pro- 
cedure (1955), pp. 305, 306. 

18 While the Hoover Commission and its Task Force were of the view that 
legislation is necessary to correct and make uniform the admission situation, it would 
appear to be possible for the agencies to adopt rules which would achieve substantial 
uniformity in this field. 

14“The (Washington) Evening Star,” April 10, 1957, p 

15 Treasury figures taken from letter of ebruary 21, Bsr , = of Practice, 
to Director, Office of Administrative Procedure. For the 4-year period, 1953-1956, 
an average of 69 were denied and 192 were withdrawn each yea 

16 Report of the Task Force on Legal Services and Fecsndane (1955), p. 306. 
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The Patent Office, in 1934, began requiring attorneys and non- 
attorneys to pass an examination prior to admission to practice before 
it in patent cases, unless they have had three years’ experience in the 
examining corps of the Patent Office. Of 138 lawyers who took the 
November 1956 examination, 94 passed.17 As may also be true with 
respect to the Treasury Department, the question is not only whether 
the restrictions on practice by lawyers before the Patent Office furnish 
adequate protection, but also whether the restrictions may not protect 
too much. 

Published typical questions indicate that the examination is con- 
cerned with Patent Office procedure and patent law. The ablest of 
lawyers would hesitate to take bar examinations long after they have 
completed their formal law studies. There is little to suggest that patent 
law and procedure are more intricate than trade-mark law, also ad- 
ministered by the Patent Office, or many other laws administered by 
Federal regulatory agencies. Moreover, neither attorneys nor judges 
in the courts which try patent cases or patent appeals are required to 
submit to special examination of their knowledge of patent law or pro- 
cedure. Any competent lawyer should be able either to prepare himself 
or to recognize the need for associate counsel in patent cases as in trade- 
mark and other cases before administrative agencies. 

The overwhelming majority of Federal administrative agencies 
which do not require the filing of applications by attorneys is increasing. 
In recent years, the Federal Trade Commission and the Foreign Claims 
Settlement Commission have discontinued their former rules of requiring 
the admission of attorneys to practice before them. These agencies have 
encountered no difficulties from changing their rules, but they have en- 
joyed savings of time and money through the elimination of the admis- 
sion requirements for attorneys.’® 


In the interest of uniformity and economy, and as a matter of good public 
relations, it is suggested that the eight agencies of the Federal Government which 
now admit upon a showing of bar membership in good standing should consider 
whether the public interest would not be served by abolition of formal admission 
procedures for attorneys-at-law. 

Submitted also for consideration by these agencies, the bar, and 
other interested members of the public is a proposed rule which, if 
adopted, would greatly simplify and tend to make uniform admission 
standards without in any way diminishing agency disciplinary authority. 
The proposed rule reads: 


Practice by Attorneys. Any person who is a member in good 
standing of the bar of the Supreme Court of the United States or 
of the highest court of any state, territory, or of the District of 
Columbia, and is not under any order of any court suspending, 
enjoining, restraining, disbarring, or otherwise restricting him in 
the practice of law, may represent others before the agency. 


17 Of 168 non-lawyers who took the same examination, 93 passed. Figures sup- 
plied on March 14, 1957, by letter from Commissioner of Patents to Director, Office 
of Administrative Procedure. . . . oo ; 

18 Letter from Foreign Claims Settlement Commission to Director, Office of 
Administrative Procedure, dated March 7, 1957. 
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Signature To Constitute Certificate. When a person acting in 
a representative capacity appears in person or signs a paper in prac- 
tice before this agency, his personal appearance or signature shall 
constitute a representation to the agency that wnder the provisions 
of these regulations and the law he is authorized and qualified to 
represent the particular party in whose behalf he acts. Further 
proof of a person’s authority to act in a representative capacity 
may be required. 


With respect to practice before the Treasury Department and the 
Patent Office, it is suggested, in addition, that consideration should be 
given to the question whether their respective restrictions on admission 
of attorneys-at-law are not more stringent than necessary either to pro- 
tect the public or the Government. Perhaps, these agencies also may 
appropriately serve the public interest by adopting the proposed uniform 
rule hereinabove suggested. 


Appendix A 


Requirements for Admission of Attorneys to 
Practice before Administrative Agencies 


Agency Application Certificate Examination 
Required of Court Required 


Board of Immigration Appeals and 
Immigration & Naturalization 
Service 


Federal Communications Commission 
General Accounting Office 

Interstate Commerce Commission 
Patent Office 

Post Office 

Subversive Activities Control Board 
Treasury Department 


United States Civil Service Comm. 


i a i ail oil ol ol oo ia 


Veterans Administration 


1]n patent cases only. 
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Appendix B 


Admission and Disbarment of Attorneys before 
Federal Administrative Agencies 


Application 
Agency required— Provisions for 
Register kept disbarment 
Department of Agriculture x 


Department of Commerce 

Bureau of Foreign Commerce 

Civil Aeronautics Adm. 

Civil Aeronautics Board 

Patent Office—Patent Cases 

TM Cases 

Department of the Interior 

See’y re Public Lands 
Department of Justice 

Immigration & Naturalization Service 

Board of Immigration Appeals 
Department of Labor 

Deputy Commissioner 
Federal Security Agency 

Employees Comp. App. Bd. 
Federal Coal Mine Safety Board of Review 
Federal Communications Commission 
Federal Deposit Insurance Corp. 
Federal Maritime Board 
Federal Power Commission 
Federal Reserve Board 
Foreign Claims Settlement Commission of U. S. 
General Accounting Office 
Indian Claims Commission 
Interstate Commerce Commission 
National Labor Relations Board 
Post Office Department 

Postmaster General 
Securities and Exchange Comm. 
Soe. See. Adm., Appeals Council 
Subversive Activities Control Bd. 
Treasury Department 
United States Civil Service Comm. 
United States Tariff Commission 
Veterans Administration 


x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
x 
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Appendix E* 
Interstate Commerce Commission 
General Rules of Practice 


Practitioners 


§ 1.7 Register of practitioners. A register is maintained by the 
Commission in which are entered the names of all persons entitled to 
practice before the Commission. Corporations and firms will not be 
admitted or recognized. 

§ 1.8 Practitioners’ qualifications and classes. The following 
classes of persons whom the Commission finds, upon consideration of 
their applications, to be of good moral character and to possess the 
requisite qualifications to represent others may be admitted to practice 
before the Commission : 

(a) Attorneys at law. Attorneys at law who are admitted to prac- 
tice before the highest court of any State or Territory or the District of 
Columbia. 

(b) Persons not attorneys. Any person not an attorney at law who 
is a citizen or resident of the United States and who shall satisfy the 
Commission that he is possessed of the necessary legal and technical 
qualifications to enable him to render valuable service before the Com- 
mission, and that he is otherwise competent to advise and assist in the 
presentation of matters before the Commission. 

§ 1.9 Applications for admission to practice. An application under 
oath for admission to practice shall be addressed to the Commission, 
Washington, D. C., and must state the name, residence address, and busi- 
ness address of the applicant, and the time and place of his admission 
to the bar, or the nature of his qualifications. Such application shall 
also state whether the applicant has ever been suspended or disbarred 
as an attorney, or whether his right to practice has ever been revoked 
by any court, commission, or administrative agency, in any jurisdiction. 
Such application shall be accompanied by a certificate of the clerk of the 
court in which applicant is admitted to practice to the effect that he 
has been so admitted and is in good standing; or by a certificate signed 
by three or more practitioners as sponsors for the applicant, which cer- 
tificate shall recite that applicant possesses all the requisite qualifica- 
tions under this section, and the sponsors shall incorporate in their 
certificate a recommendation and motion that applicant be admitted to 
practice under this section. 

§ 1.10 Additional certificates by practitioner’s sponsors; hearing, 
abandonment of application. The Commission in its discretion may call 
upon the practitioners making such certificate for a full statement of 
the nature and extent of their knowledge of the qualifications of the 
applicant. If upon consideration of the papers filed by the applicant 
and the statements submitted by his sponsors, or otherwise, the Com- 


*The Department of Justice publication includes rules of ten agencies. 
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mission is not satisfied as to the sufficiency of the applicant’s qualifica- 
tions under these rules, it will so notify him by registered mail, where- 
upon he may request a hearing for the purpose of showing his qualifica- 
tions. If he presents such request, the Commission will accord him a 
hearing. If he presents to the Commission no request for such hearing 
within 20 days after receiving the notification above referred to, his ap- 
plication shall be deemed to be withdrawn. 

§ 1.11 Application fee. An application filed after this section 
becomes effective must be accompanied by a fee of $10. Payment must 
be made either in cash or by New York draft, certified check, express or 
postal money order payable to the order of the Treasurer of the United 
States. The fee will be returned if applicant is not admitted to prac- 
tice. 

§ 1.12 Practitioner’s oath. No person shall be admitted to practice 
before the Commission until he shall have subscribed to an oath or af- 
firmation that he will demean himself, as a practitioner before this Com- 
mission, uprightly, and according to law; and that he will support the 
Constitution of the United States and laws of the United States and will 
conform to the rules and regulations of the Commission. 

§ 1.13 Denial of admission, censure, suspension, or disbarment of 
practitioners. The Commission may, in its discretion, deny admission, 
censure, suspend, or disbar any person who, it finds, does not possess 
the requisite qualifications to represent others, or is lacking in character, 
integrity, or proper professional conduct. Any person who has been 
admitted to practice may be suspended or disbarred only after he is 
afforded an opportunity to be heard. All persons, whether or not ad- 
mitted to practice under § 1.9, must, in their representations before the 
Commission, conform to the code of ethies published by the Association 
of Interstate Commerce Commission Practitioners as of April 1, 1955, 
which code is reprinted in Appendix A to this part. 

(49 CFR § 1.7 - § 1.13). 
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COMMISSION PROMULGATES MINOR MODIFICATIONS IN ITS PROCEDURES 


The Interstate Commerce Commission has ordered certain minor 
modifications of the rules and regulations affecting its procedures. By 
order, dated April 17, 1957, the Commission eliminated as of August 1, 
1957, the requirement that applications filed pursuant to sections 5 and 
210a be verified and that the person controlling the applicant in a sec- 
tion 5 proceeding become a party to, and furnish the information re- 
quired by, the application form. By notice, dated June 28, 1957, the 
Organization Minutes of the Commission were amended to authorize the 
Commissioner through whom the Bureau of Motor Carriers reports 
(Commissioner Walrath) to designate employees to issue Out of Service 
Notices. And, finally, by Notice, dated June 7, 1957, an apparent typo- 
graphical error in the order promulgating the deviation rules was there- 
by corrected. 





I. C. C. TRANSFERS REPORTING OF CLASS | AND Ii MOTOR CARRIERS 


The Interstate Commerce Commission announced June 19th the 
transfer from the Bureau of Accounts, Cost Finding and Valuation to 
the Bureau of Transport Economics and Statistics the work of receiving 
and processing quarterly reports of Class I Motor Carriers of Property 
and Passengers, and Class II Motor Carriers of Property and certain 
portions of the work involving the annual reports of these carriers. 
This action will centralize in one bureau the statistical reporting of all 
rail, water, and motor carriers, pipelines and freight forwarders, for 
greater efficiency. 

The functions which will be transferred to the Bureau of Transport 
Economies and Statistics include the receipt and checking in of reports, 
examination of schedules for tabulation purposes, control of classification 
of carriers by size, granting of necessary extensions of time for filing, 
control of report formats, and correspondence with carriers on the sta- 
tistical accuracy of reports. 

The Commission noted that the proposed transfer of statistical 
reporting functions will not disturb the accounting functions which are 
performed by the Bureau of Accounts, Cost Finding and Valuation. 
After the reports are tabulated by the Bureau of Transport Economics 
and Statistics, the Bureau of Accounts, Cost Finding and Valuation 
will provide an accounting review of the reports and maintain contacts 
with carriers as to accounting elements of the reports. 





BUREAU OF FINANCE 


On July 31st the Interstate Commerce Commission announced the 
retirement effective that day, of Roger T. Boyden, director of the Bureau 
of Finance, after 42 years’ service with the Commission. Vernon V. 
Baker, Assistant Director of the Bureau of Finance, has been named 
acting director of the bureau to succeed Mr. Boyden upon his retirement. 
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BOARD OF SUSPENSION 


The Commission has named W. Gordon Pace as an additional mem- 
ber of the Board of Suspension, Bureau of Traffic. He succeeds William 
N. Muss who served as a board member until his death in February, 
1957. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroot, Jr., 
Chairman, Memorials Committee 


G. A. Bruestle, (B), Pres. Motor Carriers Service Bureau, Inc., S. E. 
Cor. Broad & Spring Garden Sts., Philadelphia, Pa. (12-10-56) 


Alfred H. Caterson, Jr., (B), 306 Summit Road, Media, Pa. (2-3-57) 


V. O. Conaway, (B), Conaway Traffic Company, 4545 North Huntington 
Drive, Los Angeles, Calif. (10-3-56) 


W. Walter Douglas, (A), P. O. Box 338, Savannah, Ga. (4-22-57) 
Alexander H. Elder, (A), 13 Ferncliff Terrace, Glen Ridge, N. J. 
William H. Fitzpatrick, (A), Gen. Atty., Union Pacific Railroad Co., 


Omaha, Neb. (6-1-56) 
Henry C. Kelting, (B), 218 Cornell Place, Louisville, Ky. (6-24-57) 


John Ross Lauer, (A), General Counsel, U. S. Trucking Corp., 66 Murray 
St., New York 7, N. Y. (November 1956) 


E. R. Roby, (B), Asst. Frt. T. M., Louisville & Nashville R. R. Co., 908 
West Broadway, Louisville, Ky. (4-24-57) 


John H. Muller, (B), Asst. to Pres., Ira S. Bushey & Sons, Inc., 764 
Court St., Brooklyn 31, N. Y. (4-28-57) 


W. L. Snodgrass, (B), 222 North Hawthorne Drive, South Bend, Ind. 
(1-25-57) 


Karl L. Wilson, (A), Middle Atlantic Conference, 2111 E St., N. W., 
Washington, D. C. (7-27-57) 


Mrs. Betty Winn, (B), Berkshire Apts., 4201 Massachusetts Ave., N. W., 
Washington, D. C. (August 1957) 
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PROFESSOR BERNARD SCHWARTZ APPOINTED CHIEF COUNSEL, 
SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE HOUSE 
COMMITTEE ON INTERSTATE & FOREIGN COMMERCE 


Announcement was made on August 2, 1957, of the appointment of 
Bernard Schwartz, Professor of Law and Director, Institute of Com- 
parative Law, New York University, New York City, as Chief Counsel 
of the Subcommittee on Legislative Oversight of the House Committee 
on Interstate & Foreign Commerce. The Subcommittee is under the 
direction of Dr. Walter M. W. Splawn, former member of the I. C. C. 

Mr. Schwartz is Editor of the Administrative Law Bulletin of the 
American Bar Association. He was a consultant to the Hoover Commis- 
sion Task Group No. 2 of the Task Force on Legal Services & Procedure, 
of which Carl McFarland was Chairman. This group dealt with the 
broad field of procedure and separation of powers. (See Section II, Nov. 
1955, issue of I. C. C. Practitioners Journal, Vol. XXIII). 

Members of the Association of I. C. C. Practitioners will recall that 
Professor Schwartz appeared before the House Committee on Interstate 
& Foreign Commerce on May 24, 1956, in behalf of the position of the 
American Bar Association that H. Res. 462 should be adopted. This 
resolution was introduced by Congressman Howard Smith of Virginia 
in the Second Session of the 84th Congress, and was for the purpose of 
amending the Rules of the House of Representatives to create a Standing 
Committee on Administrative Procedure and Practice. 

The position of the Association, in opposition to this proposal, 
was presented to the House Committee on Interstate & Foreign Com- 
merce by Messrs. John R. Turney and Wilbur LaRoe, Jr., and will be 
found in the June, 1956 issue of the I. C. C. Practitioners’ Journal, 
Vol. XXIV, No. 9, pp. 902-19. 





EDWARD MARGOLIN APPOINTED ASSISTANT TO UNDER SECRETARY 
OF COMMERCE ROTHSCHILD 


The U. S. Department of Commerce announced the 3 Sane of 


Edward Margolin as Assistant to the Under Secretary of 
Transportation, Louis S. Rothschild, on July 29, 1957. 

Mr. Margolin will assist the Under Secretary aud Deputy under 
Secretary for Transportation in establishing and maintaining program 
consistency among the bureaus of the Department of Commerce con- 
cerned with transportation, the Bureau of Public Roads and Civil Aero- 
nauties Administration, the Defense Air Transportation Administration, 
the Maritime Administration and the Weather Bureau. He will also 
assist in the review and formulation of transportation programs and 
policies. To carry on these functions, Mr. Margolin will direct the work 
of a small staff of transportation specialists. 


ommerce for 
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FOR YOUR LIBRARY 


‘*Congress at Work’’—Special section on the 85th Congress, 1957, 
included in the February 8, 1957 issue of Senior Scholastic and World 
Week. A 24-page handbook, interestingly written, on the basic facts, 
functions, organization and personalities. Contents: Congress and Our 
Constitutional System. Committees—the ‘‘Workshops’’ of Congress. 
How a Bill Becomes a Law. On the Record. A Congressman’s Day. 
Leaders of the 85th Congress. They Help to Run Congress. Lobbies. 
Congressional Glossary. Roster of the 85th Congress. Copies may be 
obtained from Scholastic Magazines, 33 West 42nd Street, New York 36, 
New York, at 20 cents each. 





RICHARD H. JACKSON NOMINATED ASSISTANT SECRETARY OF NAVY 


Richard H. Jackson, General Counsel of the Boston & Maine Rail- 
road, and a Republican, was nominated by President Eisenhower on 
August 15th to be Assistant Secretary of the Navy for manpower, per- 
sonnel and reserves. 

Mr. Jackson, who is fifty-six, served in the United States Navy from 
1942 to 1946, attaining the rank of Lieutenant Commander. He is a 
member of the Association of Interstate Commerce Commission Prac- 
titioners. 





VOLUME 17 oe ee COMMERCE ACTS ANNOTATED 
Y FOR DISTRIBUTION 
Volume 17 of the Interstate Commerce Acts Annotated is available 
at the office of the Superintendent of Public Documents, Government 
Printing Office, Washington 25, D. C., at $3.25 per copy. 





AGRICULTURAL EXEMPTION BILL INTRODUCED 


Chairman Smathers of the Senate Interstate and Foreign Commerce 
Committee on July 15, 1957, introduced a bill, S. 2553, to amend section 
909(h) (@), the go- called agricultural exemption prov ision, of the Inter- 
state Commerce Act. Essentially, the bill would give legislative approval 
to the Commission’s findings in Determination of Exempted Agricultural 
Commodities, 52 M. C. C. 511, and vitiate the subsequent court decisions 
that have lengthened the list of exempt commodities. Carriers which, 
on September 1, 1956, were in bona fide operation, transporting exempt 
agricultural commodities that would be restored to regulation by the 
legislation, would receive ‘‘grandfather’’ authority from the Commission. 





Resolution of North Dakota Public Service 
Commission Concerning Licensing of 
Interstate Commerce Commission 


we _— 
~ - 


 o , = 


Practitioners 


fa) 


The following resolution was passed by the North Dakota Public 
Service Commission under date of August 12, 1957 and was printed in 
the Congressional Record of August 21st (p. 14058) at the request of The 
Honorable William Langer, United States Senator from North Dakota. 


Resolution 


Whereas, there have been introduced in Congress H. R. 3350, H. R. 
3349, H. R. 7006 and S. 932 which were prepared by the Special Com- 
mittee on Legal Services and Procedure of the American Bar Association, 
and which would practically prohibit any non-lawyer practitioner now 
licensed by the Interstate Commerce Commission from representing any 
party to a hearing before such agency, and 


Ve 
~ 


Whereas, the Utility Section of the American Bar Association, com- 
posed of attorneys who practice before administrative bodies and who 
appreciate the value of non-lawyer practitioners in practice before such 
bodies, have opposed legislation of this type, and 


Whereas, the Interstate Commerce Commission is also opposed to 
this legislation because it recognizes the value of the technical knowledge 
possessed by the non-lawyers in assisting them in arriving at a proper 
solution to matters under consideration and 


Whereas, eminent attorneys experienced and skilled in procedure 
before the Interstate Commerce Commission also are opposed to this type 
of legislation, and 


Whereas, it has been the experience of this Commission that non- 
lawyer practitioners experienced and skilled in matters coming before 
us, have assisted this Commission immeasurably in bringing facts to our 
attention and can and usually do represent the people as ably as most 
attorneys, if not more so, in the technical aspects of certain types of 
cases, and 


Whereas, the passage of this legislation would require the sending 
of an attorney, along with our director of traffic in all cases participated 
in by this Commission even though it usually is not necessary, particu- 
larly in matters being considered by the Interstate Commerce Commis- 
sion, said director of traffic being now admitted to practice by the Inter- 
state Commerce Commission, and 


—1211— 
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Whereas, this would lead to greater expense and inconvenience and 
be wholly unnecessary and inadvisable, 


Therefore Be It Resolved, that this Commission go on record as 
being opposed to all legislation of this type, and that we urge our senators 
and congressmen to not only oppose the passage of this legislation but 
aggressively work for its defeat. 


Dated at Bismarck, North Dakota this 12th day of August, 1957. 


By THE CoMMISSION 


Eumer O1son, Secretary 





Rail Transportation 
By Joun F. Doneuan, Editor 


FORMAL MATTERS 


1. C. C. Authorizes Rail Rate Increases Ranging from 4 to 7 Percent 


The Interstate Commerce Commission on August 6 authorized gen- 
eral increases in railroad freight rates of approximately 7 percent within 
and between eastern and western territories, and 4 percent within, from 
and to southern territory. 

The increases, authorized in Ex Parte No. 206, are subject to speci- 
fied exceptions and hold-downs, and may become effective upon 15 
days’ notice. 

The railroads had sought over-all increases of 22 percent in eastern 
and western territories, and 15 percent in southern territory. On De- 
cember 17, 1956, the Commission authorized interim increases of 7 per- 
cent in eastern territory and 5 percent in western territory, and on 
February 4, 1957, it authorized an interim increase of 5 percent in 
southern territory. 

By its action today, the Commission authorized overall increases 
which would include the earlier interim increases. Thus the railroads 
were authorized general increases totaling 14 percent in eastern territory, 
12 percent in western territory and between eastern and western terri- 
tories, and 9 percent within, from and to southern territory. The Poca- 
hontas Region, which earlier had been authorized a 7 percent interim 
increase, was authorized an overall increase of 9 percent including the 
interim increase. 

The Commission’s staff estimated the increases authorized would 
yield $897,800,000 in additional revenues for the railroads annually, 
based on the constructive year 1956 and if applied to both interstate 
and intrastate traffic. 

The following exceptions were specified : 

No increase in charges for refrigeration or other protective services. 

A uniform increase of 12 percent in class rates in all territories. 

A uniform increase of 9 percent in the rates on grain, livestock, fresh 
meats, and packing house products in all territories. 

A flat increase of 15 cents per ton on coal, except for a 10-cent 
increase on coal for export ; increases of 7 and 8 cents in the rail portions 
of certain rail and water movements, and an increase of 7 cents on lignite. 

The following commodities were made subject to the hold-downs 
indicated : 


Fresh and frozen fruits and vegetables and melons 11 cents per 100 lbs. 
Edible nuts 12 cents per 100 lbs. 
Lumber cents per 100 lbs. 
cents per 100 lbs. 
cents per 100 lbs. 
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40 cents per net ton 
40 cents per net ton 
chindehrinpitedarepininnididannt nian mNtnaininnieE 75 cents per net ton 


The Commission also authorized increases for certain water carriers 
equal to those authorized for the railroads, while freight forwarders were 
authorized increases totaling 11 percent in eastern territory, 7 percent in 
southern territory, and 9 percent in western territory and interterri- 
torially. 

The Commission found that railroad costs have increased $627,000,- 
000 per year since the last general freight rate increase in March, 1956, 
and that existing contracts will effect a further increase of approxi- 
mately $176,000,000 in wages, exclusive of payroll taxes, effective 
November 1, 1957. 

It is estimated the increased rates would return revenues to the 
railroads approximately equal to their known increased costs, and in 
addition would provide some revenues over and above such costs for the 
eastern and western railroads. 

The Commission recognized that further cost increases were immi- 
nent. When they become an actuality, it said, the respondents may 
petition the Commission for modification of outstanding orders so as to 
permit filing of schedules proposing further increases to cover additional 
expenses which have materialized. Such schedules, if filed, should be 
accompanied by adequate justification and will be subject to protest and 
possible suspension. 


The Commission recommended that the railroads consider ways of 
increasing their rates other than by means of horizontal increases and 
proposed that tariffs filed as a result of the new authorization should 
reflect this recommendation. 





I. C. C. Grants Railway Express Rate Increase in East 


The Interstate Commerce Commission on June 17, authorized the 
Railway Express Agency to further increase rates on most less-than- 
carload express shipments in the East by 11 percent. The Commission 
said it had acted to help Eastern railroads ease passenger service deficits, 
‘*attributable to the handling of express traffic in passenger service.”’ 
More than half of all express business is handled in eastern territory, 
where the unit cost of handling this type of freight is higher than in 
the other territories. 

Increases may be made effective on 15 days’ notice to the public. 
Specifically exempted are fresh fish, other sea food, and flowers. 

The effect of the additional 11 percent increase is to give Railway 
Express Agency a 15 percent increase applied to rates in effect December 
26, 1956, before a nation-wide increase of 4 percent on express rates 
became effective. 
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Increased Demurrage Charges 


On June 7 the I. C. C. released its order dated May 27 in I & S 
Docket 6646, in which it found, while technically ordering cancellation 
of schedules proposing certain increased demurrage charges, that it 
would approve revised schedules establishing demurrage charges of 
$4 per car day for the first four days of detention beyond free time, and 
$8 per car for each additional day of detention. It also ruled that Satur- 
days, Sundays and holidays would be included in computing the charges 
after a car had been held four working days, or two days beyond free 
time. 





Intrastate Freight Rates 
WEST VIRGINIA 


On June 3, 1957 the Public Service Commission of West Virginia 
entered an order authorizing for application on intrastate transportation 
in that State the 7% interim increase for interstate application author- 
ized by the I. C. C. on December 17, 1956, in Ex Parte 206. Exceptions 
made by the West Virginia Commission provided that no increase is 
authorized on line-haul carload rates on coal and coke in the Kanawha 
District, but that on movements of these commodities in other districts 
a 7% increase subject to a maximum of 10c per net ton is authorized. 


CALIFORNIA 


By an order dated May 29 in Docket 32089, the I. C. C. has denied 
petitions filed by the Public Utilities Commission of the State of Cali- 
fornia and others seeking the omission of a published report in connec- 
tion with the 13th section investigation of the I. C. C. into intrastate 
rates within the State of California. A request for oral argument at 
this stage of the proceeding is also denied without prejudice to a renewal 
of such request at a later appropriate time. 





Export and Import Rates To and From Alaska 


On June 25 the I. C. C. released its report dated June 6 in Docket 
31755—U nited States of America v. Great Northern Railway Company, 
et al., in which it found that rates to and from Oregon and Washington 
ports on traffic destined to and from Alaska are not shown to be unjust 
and unreasonable or otherwise unlawful. 

The proceeding was initiated on a complaint filed by the United 
States through its Administrator of General Services, on behalf of the 
executive agencies of the Government, as shippers, contending that the 
failure of the railroad defendants to maintain rates and charges on rail 
export and import shipments destined to and from Alaska, the same as 
charged on shipments destined to certain other foreign countries, was 
unjust and unreasonable in violation of section 1(5) and 1(6) of the 
Interstate Commerce Act. In part, the Commission found that the ele- 
ment of competition which caused the establishment of export-import 
rates to Hawaii and the Far East is not present on Alaskan traffic. 
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Switching Rates on Barge Line Traffic 


On June 10 the I. C. C. released the proposed reports of Examiner 
Henry C. Lawton concerning the lawfulness of rail switching rates and 
charges on barge line traffic. 

In Sioux City and New Orleans Barge Lines, Inc. v. Chicago and 
North Western Railway Company, Docket 31808, the Examiner recom- 
mends that the Commission find the complainant barge lines to be con- 
necting lines of the defendant railroads of Omaha, Neb., and Kansas 
City, Mo.-Kans., within the purview of section 3(4) of the Act, and that 
the application by the defendant rail carriers at Omaha and Kansas City 
switching districts, of reciprocal or connection terminal basis of switch- 
ing rates and charges on all-rail traffic, while contemporaneously main- 
taining the industrial basis of switching rates and charges on pre-, or 
ex-barge traffic handled by the railroads in switching movements in said 
districts, constitute an unreasonable practice, in violation of section 1, 
and discrimination between connecting lines, in violation of section 3(4) 
of the Act. 

In Docket 31822, Federal Barge Lines, Inc. v. Alton and Southern 
Railroad, Examiner Lawton recommends that the Commission find that 
switching rates and charges on bargeload traffic of the complaining 
water carrier and other common carriers by water between points in the 
St. Louis, Mo.-East St. Louis, Ill., switching district is not shown to be 
unjustly discriminatory or to constitute discrimination between connect- 
ing lines, and that switching rates and charges maintained by defendant 


railroads for application on bargeload traffic of common carriers by water 
other than the Federal Barge Line, between points in the same district 
are not unjust or unreasonable, but when applied on bargeload traffic of 
such other water carriers that is transported by them to or from points 
beyond the described district, are inapplicable, and in violation of 
section 6 of the Interstate Commerce Act. 





FINANCE MATTERS 
Nickel Plate Control 


On June 10 the I. C. C. released the proposed report of Examiners 
J. K. Lyle and Robert Romero in F. D. 17883, a proceeding in which the 
Lackawanna has filed an application under section 5(2) of the Interstate 
Commerce Act for authority to acquire such control of the Nickel Plate 
as may result from the election by the Lackawanna of two members of 
the 15-member board of directors of the Nickel Plate in conjunction with 
the Lackawanna’s ownership of 330,000 shares, or 14.8 percent, of Nickel 
Plate’s common stock. 

The proposed report recommends that Division 4 find that the 
voting-trust agreement proposed, with stated qualifications, would con- 
stitute divestiture of stock ownership, and consequently Division 4 should 
dismiss the application and discontinue its investigation of violations of 
section 5(4) of the Interstate Commerce Act and section 7 of the Clayton 
Antitrust Act. 
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Toledo, Peoria & Western Control 


The Interstate Commerce Commission announced on June 11, 1957 
that it has authorized the Atchison, Topeka & Santa Fe Railway and the 
Pennsylvania Railroad Company to acquire control of the Toledo, Peoria 
& Western Railroad Company through ownership of capital stock, effec- 
tive July 16. 

The Commission concurrently denied the request of the Chicago, 
Rock Island & Pacific Railroad Company (Rock Island) and the New 
York, Chicago & St. Louis Railroad Company (Nickel Plate) for author- 
ity to be included on an equal basis in the acquisition of control of 
Western through stock ownership. It also dismissed the Minneapolis & 
St. Louis Railway Company’s application for authority to acquire con- 
trol of Western. 

The authority granted by the Commission in Finance Docket No. 
18991 and 19086 is subject to continued maintenance of existing routes 
and channels of trade, and to conditions for protection of railway em- 
ployees. 

Under the plan approved by the Commission, The Santa Fe will 
purchase from Western all of its capital stock (90,000 shares) at $135 
a share. The Santa Fe will then sell 50 percent of such stock to the 
Pennsylvania Company, a wholly owned subsidiary of The Pennsylvania 
Railroad. 

The Commission noted that the Santa Fe and the Pennsylvania had 
agreed to exercise their stock ownership of Western so as to continue 
its operation as a separate carrier with responsible management located 
along its lines, separate solicitation forces, maintenance and improvement 
of properties, and the maintenance of all existing routes and channels 
of trade without discrimination between connecting lines. The 11 mem- 
bers of the board of directors of Western would include the president 
of the company, two officers of the Santa Fe, two officers of the Penn- 
sylvania, and six prominent citizens not connected with any of the 
parties to the agreement. 





Motor Transportation 


By Fritz R. Kaun, Editor 
Attorney, American Trucking Associations, Inc. 


Economists’ Merger Report Attacked by |. C. C. Chairman 


‘‘Numerous errors, contradictions, untenable assumptions, and er- 
roneous conclusions’’ were attributed to the report prepared for the 
United States Senate Select Committee on Small Business by Dr. Walter 
Adams and Dr. James B. Hendry in the statement presented by ICC 
Chairman Owen Clarke before the Committee on July 1, 1957. 

The report, entitled ‘‘Trucking Mergers, Concentration, and Small 
Business: An Analysis of Interstate Commerce Commission Policy, 1950- 
56’’, charged, among other things, that the Commission has allowed the 
trucking industry to become increasingly concentrated, essentially by 
the approval of merger applications. The report found little consistency 
in the Commission’s approaches or decisions, alleging that large and 
small carriers are treated differently with the largest carriers faring best 
in getting merger approvals from the Commission. ‘‘If giantism and 
oligopoly come to the trucking industry,’’ summarized the report, ‘‘this 
will not be the result of natural economic forces but of benign tolerance, 
if not active promotion, by the Interstate Commerce Commission.’’ 

In his reply Chairman Clarke said, ‘‘. . . the philosophy of this 
report is contrary to the Congressional intent. This intent was and is 
that the Commission shall administer the [Interstate Commerce] Act, 
and particularly section 5, so as to foster the growth of motor carriers, 
for the purpose, among other things, of alleviating some of the evils with 
which the motor-carrier industry was afflicted prior to 1935, especially 
unrestrained competition. * * * In summary, the report is based on 
nothing more than the advocated transportation philosophy of the au- 
thors—a philosophy which is set forth as new and progressive, but is 
actually outmoded, discredited and discarded. A return to such think- 
ing would re-create the chaotic conditions so prevalent prior to 1935.’’ 

One of the authors of the report, Dr. Adams, was on the staff of the 
Select Committee on Small Business when it prepared its report on 
‘‘Competition, Regulation, and the Public Interest in the Motor Carrier 
Industry’’ last year. That report charged the Commission with dis- 
criminating against small truckers in ‘‘arbitrarily’’ denying them both 
new operating authority and extensions of their existing route and com- 
modity authority. 





Examiners Recommend Broadening of Return Movement Authority 


In his report and recommended order in No. MC-C-1933, Yale Trans- 
port Corp. v. Paul’s Delivery Service Co., Inc., served June 28, 1957, 
Examiner Arnold J. Roth found that, insofar as the respondent motor 
carrier was authorized to transport wearing apparel in an outbound 
movement, it was authorized to transport hangers and empty hampers, 
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used in the outbound transportation, in the reverse direction to the 
origin points of the outbound shipments. Citing the Commission’s 
report in Aetna Freight Lines, Inc., Extension—Empty Containers, 
66 M. C. C. 36, wherein the Commission concluded that authority for the 
transportation of iron and steel articles should be construed to include 
also the return of the empty containers, Examiner Roth said, ‘‘The 
record is clear that the use of hangers and hampers is an integral part 
of the outbound transportation of wearing apparel, and that return of 
such articles for reuse by the shippers is necessary.’’ 

The transportation of empty beer containers was found to be a neces- 
sary adjunct to the transportation of beer by Examiner Alfred B. 
Hurley in his report and recommended order, served April 15, 1957, in 
No. MC-20109, J. M. Transportation Company, Inc., Common Carrier 
Application. Recommending that the applicant’s ‘‘grandfather’’ certifi- 
cate authorizing the transportation of beer be modified so as expressly to 
authorize the return movement of empty beer containers, Examiner 
Hurley referred to the Commission’s report in Tigani Contract Carrier 
Application, 3 M. C. C. 567, wherein the Commission held that, although 
the record contained no evidence relating specifically to the transporta- 
tion of returned empty containers, it was a matter of common knowledge 
that such transportation was a necessary adjunct to the transportation 
of the beverages themselves wherever the beverages were shipped in 
containers which could be returned for further use. 

Division 1 of the Commission, in its report of June 18, 1957, in 
Atlanta-New Orleans Motor Freight Co., Inc., et al. v. Floyd and Beasley 
Transfer Co., Inc., however, found that authority for the outbound trans- 
portation of textile products was not implied authority for the return of 
empty spools, cones, or other containers used in the outbound transporta- 
tion. The Commission’s report in the Aetna case, supra, said Division 1, 
related solely to containers for iron and steel articles and represented a 
departure from the long-standing rule in other cases that specific au- 
thority must be secured for the return movement of empty containers. 
To hold otherwise, concluded Division 1, ‘‘would amount to an enlarge- 
ment of applicant’s certificate without the showing of public convenience 
and necessity as is required by the act.”’ 

In that same proceeding the Commission, Division 1, rejected the 
applicant’s contention that its present authority to transport ‘‘textile 
products’’ authorizes the transportation of all and any commodities mov- 
ing to and from textile mills. It also denied the applicant’s alternative 
request for specific authority to transport ‘‘textile mill materials and 
supplies’’, saying, ‘‘ While we have in the past issued authority enabling 
carriers (generally contract carriers) to serve only a particular class of 
shippers, such authority was issued on an appropriate showing of need. 
In the instant situation such authority would artificially and without 
good reason separate the transportation needs of the textile industry 
from those of the public generally. A service would be created thereby 
that would tend to siphon off the traffic of substantial shippers of a 
major industry .. . and leave to other motor carriers the status of a 
stand-by service for that industry while attempting to serve the State’s 
remaining shippers.’’ 





I. C. C. PRACTITIONERS’ JOURNAL 





Commission’s Leasing Rules Upheld 


The rules and regulations promulgated by the Commission in Ex 
Parte No. MC-43, Lease and Interchange of Vehicles by Motor Carriers, 
were upheld on June 19, 1957, by the United States District Court for 
the District of Maryland in Civil Action 9631, James Christian, et al. v. 
Umted States et al. (See Recent Court Decisions section). 

Without referring to these leasing rules the Commission, Division 1, 
in its report and order of April 4, 1957, in MC-C-1894, Equipment 
Rental, Inc., Etc., found that the round-trip motor-carrier operations 
consisting of an outbound interstate movement of property owned by one 
shipper and an inbound interstate movement of property owned by an- 
other, in a vehicle leased without driver by a rental company to the two 
shippers jointly, was for-hire transportation within the meaning of 
Part II of the Act, requiring Commission authorization. 

In somewhat similar proceedings, No. MC-116277, Application of 
Driver Service, Inc., and No. MC-C-2102, Louis W. Soukup, Etc., In- 
vestigation of Operations and Practices, recommended reports are not 
yet available. American Trucking Associations, Inc., has petitioned for 
leave to intervene, alleging its interest in ascertaining whether or not 
the operations of the respondents constitute a subterfuge to avoid 
regulation. 





Revision of Household Goods Commodity Description Proposed 


Pointing to the decision of the United States Court of Appeals for 
the Sixth Circuit in North American Van Lines, Inc. v. United States 
holding that the definition of household goods in Rule 1 of the rules 
prescribed in Practices of Motor Common Carriers of Household Goods, 
17 M. C. C. 467, is ambiguous in certain respects, the Commission, on 
July 15, 1957, issued a notice of proposed rule making seeking the clari- 
fication of Rule 1. Under the Commission’s proposal the present pro- 
visions of Rule 1 would be retained virtually intact, but a new paragraph 
would be added prescribing the construction that should be given the 
tripartite definition of ‘‘household goods.’’ The prescribed rules of con- 
struction in turn are based upon several of the Commission’s decisions 
that have delineated the scope of the household goods carrier’s authority. 

In a concurrent proceeding looking towards the amendment of cer- 
tain of the other rules promulgated in Practices of Motor Common Car- 
riers of Household Goods, supra, the Commission has postponed the ef- 
fective date of the proposed rules until September 1, 1957. The petitions 
of the Movers’ Conference of America that these rules be modified so 
as to allow the carriers greater flexibility in preparing estimate forms 
and weight tickets remain pending. 





Unrestricted Railroad Trucking Operations Broadened 


In No. 10272(1), Frisco Transportation Company v. United States, 
decided June 28, 1957, the United States District Court for the Eastern 
District of Missouri held that there was no evidence to support the find- 
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ing of the Commission in Frisco Transportation Co. Extension—Joplin- 
Miami, 62 M. C. C. 367, that the unrestricted certificates of public con- 
venience and necessity issued to the motor-carrier subsidiary of the 
Frisco Railroad had been erroneously issued. Relying on Watson Bros. 
Transportation Co. v. U. S., 132 F. Supp. 905, affirmed 350 U. S. 927, 76 
S. Ct. 302, the court said, ‘‘. . . the action of the Commission is an 
attempt made contrary to Section 212 to revoke and change a certificate 
duly issued, and is more than the mere correction of a clerical error.’’ 

The acquisition by a railroad of unrestricted motor-carrier operating 
rights was approved by the Commission, Division 4, in its report and 
order of May 23, 1957, in No. MC-F-6415, Howard Terminal—Control— 
El Dorado Motor Transportation Co. The railroad in question operates 
over 1.6 miles of track, while its existing trucking services extend for 
over 86 miles of routes, and hence the division felt no restrictions should 
be imposed, citing Cranberry Corp.—Control and Merger—ET & WNC 
M. Transp., 38 M. C. C. 113. 

In MC-F-6345, Burlington Truck Lines, Inc-—Purchase—George R. 
Pirnie and James Pirnie, decided June 21, 1957, the Commission, Divis- 
ion 4, approved the unrestricted purchase by the motor-carrier subsi- 
diary of the C. B. & Q. of the rights and property of Arrow Freight 
Lines of Broken Bow, Nebraska. 

The imposition of auxiliary and supplemental restrictions, including 
a prior or subsequent rail-haul restriction, was a condition of approval 
of the proposed purchase that was the subject of the report and recom- 
mended order of Examiner Fabian C. Cox, served July 9, 1957, in MC-F- 
6485, Northern Pacific Transport Co.—Purchase—Humphries Trans- 
port, Inc. A collateral issue raised in that proceeding was whether a 
party to a modified-procedure case has the right to present arguments on 
questions of law by means of an unverified statement timely filed; the 
Commission’s ruling on this procedural question, raised by a petition 
of the American Trucking Associations, remains pending. 

In No. MC-C-2065, Section 409 Contracts Between the Texas and 
Pacific Motor Transport Company and Freight Forwarders, Examiner 
George A. Dahan found in his report and recommended order, served 
July 17, 1957, that the limitation to service which is auxiliary to, or 
supplemental of, train service in the motor common carrier respondent’s 
operating authority precludes the performance of transportation services 
at rates and charges under contracts with freight forwarders executed 
pursuant to section 409 of the Act. 





Reduced Rates Found Justified by Various Factors 


Reduced carload rates were approved by the Commission, Division 
2, on May 24, 1957, in I. & S. No. 6693, Alcoholic Liquors From Peoria, 
Ill., to Cincinnati, Ohio. The division said, ‘‘The record establishes that 
the present rail rates are not moving any of this tonnage now being 
transported by common carrier between Peoria and Cincinnati, and that 
if the respondents are to participate in the movement thereof their rates 
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must be on a substantially lower level than those for the more advantage- 
ous motor-carrier service. Considering the additional costs incurred by 
the shipper when shipping by rail instead of by motor, and the estab- 
lished threat of imminent private-carrier competition, the proposed rates 
appear to be no lower than necessary to afford the respondents an oppor- 
tunity to compete for this traffic.’’ 

Reduced truckload rates were approved by the Commission, Divi- 
sion 3, on July 1, 1957, in I. & S. No. M-9169, Tractor Treads—Adrian, 
Mich., to Noblesville, Ind. The division said, ‘‘. .. we may not require a 
motor carrier to refrain from establishing a rate [the same as that by 
rail] that would permit it to obtain a share of the traffic. To do other- 
wise would approach, if not actually constitute, an attempt to apportion 
the traffic artificially and thereby eliminate normal and healthy compe- 
tition contrary to the national transportation policy.”’ 

Reduced truckload rates were found to be compensatory by a com- 
parison of the proposed rates with the average costs developed in a 
study prepared by the Commission’s Section of Cost Studies based on the 
1953 costs of handling all kinds of traffic by 75 class I motor common 
carriers in the Midwest in I. & S. No. M-8796, Iron and Steel—Illinois to 
Mound and Spring Park, Minn., decided June 19, 1957, and I. & S. No. 
M-8757, Photo Supplies and Machinery—Between Chicago and Kansas 
City, decided July 22, 1957. 

Reduced truckload rates were found to be compensatory by a com- 
parison of the proposed rates and revenue thereunder with other rates 
between points in the general territory on the same or similar commodi- 
ties and the yields therefrom in I. & 8S. No. M-8887, Advertising Matter— 
Chicago, Ill. to Auburn, Ind., decided June 7, 1957, and I. & S. No. 
M-8817, Boxes, Pulpboard, Etc., Milwaukee, Wis., to Ind., Ky. and Ohio, 
decided June 14, 1957. 

In I. & S. No. M-9317, Groceries—Between New York and Philadel- 
phia, the Commission, Division 2, on June 5, 1957, found the proposed 
reduced commodity rate not to be just and reasonable. Though the only 
protestant, upon whose protest the rate was suspended, submitted no 
evidence in the proceeding, the division concluded the respondent had 
not sustained its burden of establishing the compensatory nature of the 
proposed rate. 





Contract Carrier Rights Awarded 


An extensive grant of contract-carrier operating authority to trans- 
port groceries was approved by the Commission, Division 1, on July 10, 
1957, in No. MC-75531 (Sub-No. 2), Lenox Trucking, Inc., Extension— 
Indiana. Though the Joint Board’s recommendation would have limited 
the proposed service ‘‘for the account of The Procter and Gamble Dis- 
tributing Company,”’ the division, citing Keystone Transp. Co. Contract 
Carrier Application, 19 M. C. C. 475, held that the Commission did not 
have the power to confine a carrier to the transportation of the traffic 
of a particular shipper. 





Freight Forwarder Regulation 


By Gites Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Freight Forwarder Application to Extend Service Denied 


The I. C. C., Division 4, by report and order dated April 29, 
(Docket FF 38, Sub 4), denied the application of ABC Freight For- 
warding Corporation to extend its service to a nationwide basis. After 
an extensive analysis of the evidence, the Division concluded: 


‘*The evidence presented is general and highly speculative in char- 
acter and affords no basis for a finding that the extension as pro- 
posed would be consistent with the public interest and the national 
transportation policy. 


‘*We find that applicant has failed to establish that issuance to it 
of a permit authorizing the extended operating rights sought herein 
would be consistent with the public interest and the national trans- 
portation policy, and that the application should be denied.”’ 





Court Action Against CAB on Joint Rates of Air Forwarders 


Airborne Freight Corporation, an air freight forwarder, has filed 
suit in the U. S. Court of Appeals for the District of Columbia against 
the Civil Aeronautics Board, asking the Court to set aside an order of 
the Board by which it found and ruled that freight forwarders may not 
enter into joint rates or rate agreements with direct air carriers. 

The CAB ruling which is thus attacked was issued in Docket 5947, 
Air Freight Forwarder Case, on March 18, 1957. It overruled a prior 
order of the Board under which ‘‘agreements’’ between air forwarders 
and direct air carriers had been approved. 





Court Refuses to Upset I. C. C. Terminal Area Decision 


The United States District Court for the Southern District of New 
York, on May 13, 1957, in Acme Fast Freight, Inc. v. U. 8. et al., dis- 
missed the complaint of plaintiff forwarder which sought to enjoin and 
set aside an order of the Commission directing plaintiff and other for- 
warders to cancel provisions of their tariffs which fix terminal areas 
greater in extent than those prescribed by the Commission in Ex Parte 
MC-37. 

In a Per Curiam decision the Court said: ‘‘The justness or reason- 
ableness in the plaintiff’s serving a more extensive terminal area was 
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not properly before the Commission in this proceeding. This question 
of justness or reasonableness should have been presented by an appro- 
priate application in proceeding MC 37.’’ 





Freight Forwarder Permits Revoked 


The Commission has revoked the freight forwarder permits of the 
following forwarders, by orders dated as indicated : 


Midwest Forwarding Company, FF-205, May 10, 1957. 


Vincent Romano, d/b/a Seafood Transportation Company, FF-165, 
May 27, 1957. 


Ginnane Weber Trucking Co. Inc., FF-158, June 10, 1957. 
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0. REGULATION 
02. Federal Regulation 


02.0 Interpretation of Act 
02.04 Persons Bound 


02.04 Regulations exempt “a migrant worker transporting himself or 
his immediate family,’’ whereas Public Law 939 refers to ‘“‘workers;’’ how- 
ever, statute was not meant to remove from regulation all transportation of 
inigrants under cooperative agreements and arrangements or share-the-cost 
plans. Report of Senate Committee on Interstate and Foreign Commerce 
states that language ‘“‘does not apply to workers transporting their ‘imme- 
diate’ families or to transportation of migrant workers in passenger auto- 


mobiles or station wagons, thereby excluding ‘car pools.’’”’ Any broader 
construction would frustrate very purposes of legislation. Ex Parte MC-40, 
Motor Carrier Safety Regulations, .... M. C. C. ...., 6-17-57, Commission. 


02.1 National Transportation Policy 
02.10 Generally 


02.10 National Transportation Policy does not empower Commission 
to prevent barge line from establishing a port-to-port rate that is within 
zone of reasonableness and does not violate any provision of Act, even 
should it cut into profits and traffic of rail carriers. 273 I. C. C. 337, 366. 
Converse of this proposition is likewise true, and contention that carrier 
investment must be protected by Commission under that policy rests upon 
an unjustifiable interpretation. No. 31980, Molasses—Gulf Ports to Middle- 
west, .... I.C.C. ...., 5-33-67, Div. 8. 


02.2 Interstate & Foreign Commerce 
02.23 Local Part of Through Movement 


02.23 Transportation by applicant would be but part of through move- 
ment in interstate or foreign commerce. MOC-116101, E. L. Gromand Com. 
Car. App., 6-28-57, Div. 1. 


02.24 Interrupted Through Movement 


02.24 Inasmuch as movements of products are to out-of-state points 
and ultimate consignee is known at beginning of movement, such movements 
are in interstate or foreign commerce, and appropriate authority from Com- 
mission is needed for such transportation. Compare 63 M. C. C. 313. 
MC-110436, Sub 24, Robertson Tank Lines, Inc. Ext.—San Antonio, Texas, 
6-26-57, Div. 1. 

02.25 International Movement 


02.25 Showing that appropriate Canadian regulatory commission has 
granted authority to conduct operations in Canada is not a prerequisite to 
a grant by Commission, which has jurisdiction only to international boun- 
dary. It is presumed that applicant will comply with applicable laws of 
Canada before instituting a through service across boundary. Compare 


27 M. C. C. 533. MC-104675, Sub 4, Frontier Delivery, Inc. Ext.—Interna- 
tional Traffic, 6-26-57, Div. 1. 





04. Exempt Operations 


04.2 Transportation by Water 
04.22 Combination with Nonexempt Articles 


04.22 It is neither contrary to purpose of part III, nor inconsistent 
with public interest for water carriers directly, or through affiliated interests, 
to conduct two businesses, one recognized as exempt by very terms of statute 
by virtue of secs. 303(b) and (d), and the other subject to regulation. 
MC-F-6331, Commercial Transport Corp.—Control & Merger—American 
Barge Lines Co.; Control—Blaske, Inc., .... M. C. C. ...., 6-4-57, Div. 4. 
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04.5 Terminal Area Operations 
04.50 Generally 


04.50 Proposed service will be performed under applicant’s own bill- 
ing to and from airport and at his own published rates. Thus, it will not 
be bona fide collection, delivery or transfer service of shipments received 
from or delivered to an air carrier as part of a continuous movement under 
through air bill of lading within terminal area of air carrier, and is not 
within partial exemption provided by sec. 203(b)(7a) of Act. See 61 
M. C. C. 587. MC-116101, E. L. Gromand Com. Car. App., .... M. C. C. 

, 6-28-57, Div. 1. 


05. Types of Carriage 


05.9 Private Carriers 
05.93 Goods Purchased and Sold 


05.93 Depending on circumstances, operations embracing purchase, 
transportation and sale of petroleum products, sometimes have been held to 
constitute those of for-hire carrier requiring appropriate authority. See 213 
F. 2d 300. Evidence here does not afford basis for determination of appli- 
cant’s primary business in connection with his dealings in liquefied petro- 
leum gas; and absence of finding in this respect is not to be construed as 
approval of conduct of highway transportation business. MC-96461, Sub 1, 
E. G. Menelaus, Ext.—Paola, Kan., .... M. C. C. , 6-7-57, Div. 1. 


1. PROCEDURE 


13. Pleading 
13.5 Defensive Pleadings 


13.53 Replies 


13.53 Motion to strike new matter in reply statement granted. I[&S 
M-8809, Glass Pellets—Newark, Ohio to Huntingdon, Penna., .... M. C. C. 
, 5-29-57, Div. 2. 


13.7 Amendments 
183.70 Generally 


13.70 Commission is not bound by a restrictive amendment which is 
inconsistent with public interest and goal of practicable and effective regu- 
lation. Findings authorize service at all points in origin counties, not just 
saw-mill sites. Compare 68 M. C. C. 259. MC-116015, Sub 1, R. C. Doty 
Cont. Car. App., .... M. C. C. , 6-5-57, Div. 1. 

13.71 Enlargement of Claim 

13.71 Proposal to enlarge authority by eliminating operation by vendee 
through a certain gateway may properly be sought only by an appropriate 
application under sec. 207 of Act. MC-F-6486, Clark Transfer, Inc.—Pur. 
(Por.)—Highway Exp. Lines, Inc., .... M. C. C. , 6-4-57, Div. 4. 
13.74 Upon Exceptions 

13.74 Conclusions differ from those of examiner in view of supple- 
mental information in a supplemental application filed with exceptions. 
MC-F-6309, Clark Tank Lines Co.—Pur.—Gordon Ray, 5-29-57, Div. 4. 

13.74 Amendment of application to include nine points would broaden 
scope of proposed operations and therefore, can not be allowed under provi- 
sions of sec. 1.24(a) of General Practice Rules. MC-113779, Sub 44, York 
Interstate Trucking, Inc. Ext.—Tulsa, Okla., 5-16-57, Div. 1. 

To Same Effect: 


MC-59117, Sub 8, Vincent Elliott Ext.—Fertilizer Solutions, 6-20-57, 
Div. 1. 


MC-16022, Sub 6, Inter Mont Exp., Inc. Ext.—Elimination of Restric- 
tion, 5-2-57, Div. 1. 
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14. Process & Notice 
14.2. Upon Applications 


14.20 Generally 


14.20 Rules of practice in effect when notice of filing of application 
was published in the Federal Register control. Secs. 1.40 and 1.241 contain 
provisions for protest. MC-94265, Sub 60, Bonney Motor Exp., Inc. Ext.— 
Norfolk-Suffolk, Va., .... M. C. C. ...., 5-9-57, Div. 1. 


14.20 Subsequent filing of applications by user carriers, and compli- 
ance with applicable regulations and procedures, served to rectify lack of 
notice to public and presented a method of lawfully considering proposed 
abandonment of ferry use. F. D. 19247, Erie R. Co. Ferry Abandonment, 

.- LC. C. ...., 6-26-57, Commission. 

14.20 Under rules of practice in effect when applications were assigned 
for hearing, any interested carrier could appear and intervene without filing 
protest or notice of intention to appear in opposition. New rules apply only 
te applications, notice of which was published in Federal Register on and 
after Oct. 1, 1956. MC-35396, Sub 17, Arnold Ligon Ext.—Aluminum Co., 
Warrick County, Ind., .... M. C. C. ...., 5-22-57, Div. 1. 


14.20 Notification procedure outlined in sec. 1.241 of General Rules of 
Practice is permissive and does not supplant filing of formal protest, if 


parties so choose. MC-96568, Sub 10, Muskin Trucking Co. Ext.—Ga.-S. Car., 
6-28-57, Div. 1. 


15. Parties 


15.0 Necessary Parties 
15.03 Applicants 


15.03 Although Russell group already controls both applicants, such 
control is at present exercised over separate entities; and proposed purchase 
would result in change in form of that control through unification of vendor’s 
operating rights in vendee. Russell group is a necessary party-applicant in 


the proceeding. See 40 M.C. C. 41. F. D. 19278, Albany Barge Lines, Inc. 
Pur., 6-18-57, Div. 4. 


15.3 Vicarious Representatives 
15.32 Rate Bureau 


15.32 Protestant motor carrier association, referred to as a corpora- 
tion, publishes rates on behalf of its member carriers, and is a ‘“‘person” 
entitled to complain or protest within meaning of sec. 406(a) of Act. See 
67 M. C. C. 51, 52. I & S 6704, Boots or Shoes—Wis. to Mass., N. Y. & 
remme., .... 1. €. ©. ..- 5 ORS-Ot, Bev. 2. 


16. Proof 


16.1 Issues 
16.10 Generally 


16.10 Complainants seek finding that additional charges are unreason- 
able. In view of their contention in statement of facts and argument that 
these shipments consisted of automobile engines and should bear same rating 
and rates, it appears that issue of applicability is implicit in evidence, and 
it will be considered. No. 31703, Louthan-Dowell Motors v. Alton & S. R., 

»- LC... ...-, 0-16-67, Div. 3. 


16.2 Burden of Proof 
16.23 I & S Proceedings 


16.23 Statutory burden of proof under sec. 216(g) of Act relates only 
to ‘“‘changed’”’ rates. There is no statutory burden under Act requiring a 
carrier to justify initial rates. I & S M-8616, Ammonium Nitrate—Texas to 
Idaho, Neb., Utah & Wyo., .... M. C. C. ...., 6-11-57, Div. 3. 
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16.23 Under sec. 15(3) of Act, where an established route or joint rate 
is proposed to be cancelled without consent of all carriers parties thereto or 
authorization by Commission, and proposed schedules are suspended for 
investigation, burden of proof is upon proponent or proponents to show that 
such cancellation is consistent with public interest. I & S 6541, Phosphate 
Rock Routing Cancellation—S. A. L. R., .... I. C. C. , 6-26-57, Div. 2. 


16.3 Official Notice 
16.34 Commission Proceedings 


16.34 Commission is free to take notice of all prior decisions in dis- 
posing of applications for operating authority. Official notice taken of cer- 
tificate granted recently to another carrier who is not a party here. MC- 
115524, Sub 2, W. P. Bursch Cont. Car. App., .... M. C. C. , 5-13-57, 
Div. 1. 


16.4 Witnesses 
16.40 Competency 


16.40 Witness has been shipper’s traffic manager for 28 years and is 
responsible for routing its traffic. He must evaluate various modes of trans- 
portation in order to meet needs not only of his concern but consignees as 
well. He has received most of information concerning which he testified in 
regular course of his employment and is qualified to testify with respect to 
needs of both which are interrelated. Motion to strike denied. MC-116205, 
R. L. Jenkins Com. Car. App., 6-25-57, Div. 1. 


16.46 Cross-Examination 


16.46 Because it was not possible to cross-examine a witness further, 
motion to strike his testimony is sustained. No. 31466, Chicago, M., St. P. 
& P. R. Co. v. Spokane, P. & S. Ry. Co., .... I. C. C. , 5-10-57, Com- 
mission. 


16.5 Testimony 
16.52 Verified Statements 


16.52 Respondent’s statement of facts and argument was seasonably 
filed. Mere fact that it was returned for verification of certain testimony 
therein is no ground for rejecting statement, and motion to strike is over- 
ruled. I & S M-8892, Crude Oil Concentrate—Decatur, Ind. to Rush City, 
Pe, ccs Ee On , 6-6-57, Div. 2. 


16.52 Specific statement in each affidavit that deponent has personal 
knowledge of all facts stated is not essential to comply with General Practice 
Rule 1.50, as long as knowledge of such facts is affirmatively shown in affi- 
davit. I & S 6497, Freight Forwarder Traffic in Official Territory, 

2. ©. , 6-11-57, Div. 3. 


Failure of applicant to file verified statement was not made 
mandatory and cannot be interpreted as an abandonment of their applica- 
tion, but should have put protestants on notice that applicants proposed to 
rely solely upon evidence under oath contained in application. Facts pre- 
sented in application support finding that consummation would be consistent 


with public interest. MC-F-6377, J. R. Lesoine—Pur.—I. O. Mason & 
E. W. Van Leuven, .... M. C. C. , 6-5-57, Div. 4. 


16.6 Documents 
16.64 Business Records 
16.64 Applicant’s evidence of mileage savings and economical gain 
flowing therefrom was based on company records made during usual course 
of business and from other reliable documents from which such evidence 
could reliably be computed. See 66 M. C. C. 653. Conclusion that evidence 


is entitled to no weight is not justified. MC-83539, Sub 23, C & H Transp. 
Co., Inc. Ext.—Kan., .... M. C. C. , 5-20-57, Div. 1. 
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16.7 Admissibility 


16.78 Opinions 


16.78 Witness did not have an opportunity to observe entire opera- 
tions as his inspection was limited to four or five hours; and, therefore, he 
was not in a position to express an opinion as to whether operation by appli- 
cants over double tracks would seriously interfere with operations of owning 
railroad. F. D. 19225, Alabama G. S. R. Co. Joint Use, 5-15-57, Div. 4. 

16.78 Matter objected to as hearsay was presented as part of testimony 
which was expert in nature and was offered by witness properly qualified 
for the purpose. Motion to strike overruled. I & S M-8796, Iron & Steel— 
Ill. to Mound & Spring Park, Minn., .... M. C. C. , 6-19-57, Div. 3. 


17. esdins 


17.4 Reception of Evidence 
17.48 Nonprejudicial Rulings 


17.48 Exclusion of evidence concerning certain interline arrangements 
and traffic transported as a result thereof is not determinative of issues here 
presented; and hence joint board’s ruling is not prejudicial. MC-99580, 
Sub 1, G. H. Bostwick Com. Car. App., .... M. C. C. , 7-10-57, Div. 1. 


18. Decisions 
18.0 Generally 


18.02 Related Proceedings in Single Report 

18.02 While origin states and destination points are different in 
several instances and some complaints relate to hides alone, whereas others 
also refer to skins, the issues raised are substantially the same. Cases were 
set for hearing at same time and place before same examiner by notice, which 
was similar to notices usually served when joint hearings are contemplated. 
Motion that proceedings be heard on separate records is overruled. No. 
81279, Endicott-Johnson Corp. v. Akron, C. & Y. R. Co., .... I. C. C. 
5-1-57, Commission. 


18.2 Initial or Recommended 
18.21 By Joint Board 


18.21 Joint-board reports, as supplemented by report herein, recite all 
essential facts of record. MC-35896, Sub 17, Arnold Ligon Ext.—Aluminum 
Co., Warrick County, Ind., .... M. C. C. , 5-22-57, Div. 1. 


18.3 Desiiiiens 
18.82 Form & Content 


18.32 Although General Rules of Practice do not specifically provide 
for submittal of requested findings in form of requested decision or so-called 
proposed final report, there is no serious objection to such method of presen- 
tation. Motion to strike overruled. No. 31767, Feed Products Corp. v. 
Baltimore & O. R. Co.., 2 ©. 'S. , 6-12-57, Div. 2. 


18.35 Defective 


18.35 Document received from shipper witness supporting respondent, 
subsequent to service of recommended report, could be construed as excep- 
tions to report and an effort to supplement record, which constitutes an 
attempt to introduce evidence after hearing was closed. Motion to strike 
granted. I & S M-8501, Acid—Detroit, Mich. to Cleveland, Ohio, ‘ 
M. C. C. , 5-7-57, Div. 3. 


18.35 With respect to assertion that protestants’ exceptions are not in 
compliance with sec. 1.96 of Commission’s rules, the contentions and argu- 
ments of protestants are directed against or based upon facts and conclusions 
as set forth in examiner’s report rather than upon evidence in conflict there- 
with, and exceptions shall be considered. MC-111485, Sub 12, C. & E. 
Trucking Corp. Ext.—Ice Cream Mix, .... M. C. C. , 5-7-57, Div. 1. 
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18.35 Motion to strike from reply to exceptions statement not sup- 
ported by evidence, and a statement to effect that adoption of proposed report 
would stand for principle that relief should be denied to independent traffic 
consultants who are real complainants and chief beneficiaries with incidental 
windfall to their clients, which latter statement is improper because con- 
trary to rights of persons concerned under Act and General Rules of Practice, 
granted. No. 31652, Deepfreeze Appliance Div., Motor Products Corp. v. 
Chicago & N. W. Ry. Co., .... I. C. C. , 5-1-57, Commission. 


18.35 Contentions and arguments onan in applicants’ exceptions are 
directed or based upon facts and conclusions set forth in examiner’s report, 
rather than upon evidence in conflict therewith. In circumstances, appli- 
cants’ exceptions not rejected for noncompliance with rules of practice, and 
they shall be considered on their merits. MC-95850, Sub 1, R. W. & W. A. 
Jones Ext.—Oil Field Equipment, .... M. C. C. , 5-27-57, Div. 1. 


18.35 Motion to strike portion of exceptions enemies reference is made 
to certain evidence presented in another proceeding is granted. Record in 
latter proceeding has not been incorporated in instant record. MC-1718, 
Sub 4, Dorsey Owings Ext.—Waste Paper, 6-28-57, Div. 1. 


18.35 In view of brevity of exceptions and small size of record, to 
strike exceptions because they do not meet requirements in sec. 1.96(a) of 
General Rules of Practice would be rather harsh. Departure from rules is 
not condoned, but motion to strike is overruled. MC-108051, Sub 19, Walker 
Hauling Co., Inc. Ext.—Macon, Ga., .... M. C. C. , 5- 20- 57, Div. 1. 


2. FRANCHISES 


20. Generally 
20.1 When Interstate Franchise Required 


20.13 Intrastate Operations 


20.13 There is no showing that proposed transportation from con- 
sidered plant sites to points in Calif. would be in interstate or foreign com- 
merce, and this phase of application denied. MC-4405, Sub 279, Dealers 
Transit, Inc. Ext.—Vina Vista, Calif., .... » SB , 5-20-57, Div. 1. 


20.13 Although authority sought and applicant’s other operations are 
entirely within Iowa, principle enunciated in Day case, 53 M. C. C. 672, is not 
applicable because of applicant’s affiliation with an interstate carrier (see 
54 M. C. C. 625) and because any charter service conducted by applicant to 
points without Iowa as an incidental right, pursuant to sec. 208(c) of Act, of 
his present certificate, would bar it from conducting operations in interstate 
commerce under second proviso of sec. 206(a) of Act. See 61 M. C. C. 61. 
MC-114532, Sub 2, P. W. Fletcher Ext.—South English, Iowa, 6-28-57, Div. 1. 


20.2 Administrative Policies 
20.22 Limited Term Certificates & Permits 


20.22 No good reason has been shown for a departure from practice of 
limiting authority to transport dangerous explosives to a period expiring five 
years from effective date of certificate. 64 M. C. C. 299. MC-42614, Sub 20, 
Chicago & N. W. Ry. Co. Ext.——-Express Shipments, 6-6-57, Div. 1. 


20.22 Term limitation of five years imposed in 64 M. C. C. 299 with 
respect to transportation of dangerous explosives would not completely ac- 
complish purpose intended when termini to be served could already be served 
by applicants under their existing authority. Compare 66 M. C. C. 714 and 
67 M. C. C. 1. Certificate granted without five-year limitation. MC-42487, 
Sub 297, Consolidated Freightways, Inc. Ext.—Salem, Oregon Bypass, . 

, 5-6-57, Commission. 





I. C. C. PRACTITIONERS’ JOURNAL 





20.22 A five-year limitation imposed on portion of certificates author- 
izing certain applicants to transport dangerous explosives, 64 M. C. C. 299. 
M , Sub 58, Denver-Chicago Trucking Co., Inc. Ext.—Glenn L. Martin 
Plant, 5-17-57, Div. 1. 


To Same Effect: 


MC-66562, Sub 1337, Railway Exp. Agency, Inc. Ext.—Concord & 
Salem, Mass., 6-28-57, Div. 1. 


Ext., Exeter, N. H., Sub 1333, 6-28-57, Div. 1. 
Pendleton & La France, S. Car., Sub 1346, 6-28-57, Div. 1. 
Seneca, S. Car., Sub 1347, 6-18-57, Div. 1. 
Springport, Mich., Sub 1354, 6-28-57, Div. 1. 


20.3 Conflicting Applications 


20.31 Priority 


20.31 Fact that opposing carrier has application now pending on 
petition, which was filed earlier than instant one, does not necessarily war- 
rant denial herein. Application of opposing carrier is not supported by con- 
signor nor consignee interested here. MC-103051, Sub 21, Walker Hauling 
Co., Inc. Ext.—Cottonseed Oil, 6-3-57, Div. 1. 


20.34 Multiple Authority 


20.34 Applicants have developed facilities to serve this highly indus- 
trialized area, and they are logically and reasonably in position to offer 
Warrick Works same service that they presently offer Evansville (Ind.) 
commercial zone five miles away. Sound considerations of equity and public 
policy support proposition that these applicants should be accorded equal 
opportunity to serve shipper herein, whose traffic has become available 
without promotional activity of any particular carrier but by existence of 
available industrial facilities of Evansville. Furthermore, Alcoa should have 
available established transportation facilities in area. MC-35396, Sub 17, 
Arnold Ligon Ext.—Aluminum Co., Warrick County, Ind., .... M.C.C....., 
5-22-57, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 In order to obtain rights under “grandfather” clause of sec. 
206(a) of Act, petitioner must establish that its predecessors and it have 
been engaged on, and continuously since, June 1, 1935, in transportation of 
commodities considered between pcints claimed to have been served. Proof 
of substantial, as distinguished from incidental, sporadic or infrequent serv- 
ice, is required. See 315 U. S. 475, 480 and 481. MOC-69901, Newsom 
Trucking Co., Inc. Com. Car. App., .... M.C. C. ...., 5-20-57, Commission. 


20.43 Continuity of Operations 


20.43 Applicant was on June 1, 1935, and has been continuously since, 
in bona fide operation as a common carrier by motor vehicle, in interstate 
or foreign commerce, of express and newspapers in connection with trans- 
portation of passengers and their baggage. Issuance of certificate approved. 
MC-15317, Illinois Transit Lines, Inc. Com. Car. App., 6-19-57, Div. 1. 


20.43 Petitioner admits that it does not have available any document- 
ary evidence to substantiate continuity of operations from Oct 2, 1937 to 
Nov. 1945. This factor also would preclude grant. See 54 M. C. C. 817. 
MC-69901, Newsom Trucking Co., Inc. Com. Car. App., .... 

5-20-57, Commission. 
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20.5 Modification of Grandfather Authority 
20.50 Generally 


20.50 “Grandfather” clause rights which were determined many years: 
ago should not be modified except where there is definite and positive 
evidence that a miscarriage of justice has occurred. Compare 54 M. C. C. 
789, 795; and 61 M. C. C. 15, 19 and 20. Denied. MOC-69901, Newsom 
Trucking Co., Inc. Com. Car. App., 5-20-57, Commission. 


20.54 Commodities Authorized 


20.54 Found that term “heavy machinery” as used in certificate, dated 
July 29, 1941, was intended to embrace: ‘‘Commodities, transportation of 
which because of size or weight require use of special equipment, and of 
related machinery parts and related contractors’ materials and supplies when 
their transportation is incidental to transportation of commodities which by 
reason of size or weight require special equipment.” 61 M. C. C. 209. 
MC-36889, C. Rickard & Sons, Inc. Com. Car. App., .... M. C. C. 
6-28-57, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.02 Duplication 


21.02 To extent authority granted herein is duplicative of that pres- 
ently held by applicants, it should be understood as conferring but one 
operating right. MC-8102, Sub 16, U. L. Brooks & J. C. Pitts Ext.—Liberal, 
Kan., 5-17-57, Div. 1. 


21.02 In order to eliminate duplications of authority which will result 
from grant, applicant required to surrender certain portions of his present 
certificate. MC-45893, Sub 9, Finis Ross Ext—Kan., 5-13-57, Div. 1. 


21.1 Type of Operation 
21.11 Common Carriers 


21.11 Need for deliveries upon pallets of a particular size, for carrier 
knowledge of shipper’s warehousing practices or routines, and for personal- 
ized service in form of vesting carrier with key for purpose of after-hour 
deliveries have been found to be services which can be rendered by common 
carriers; however, service required here cannot be adequately provided by 
protestants. Permit granted. MC-16503, Sub 4, J. L. Guex Ext.—Groceries, 
caee Bee Ge Ge 00409 Ct, Oe 8. 


21.13 Contract Carrier 


21.13 Primary consideration in determining whether proposed opera- 
tions are those of a contract carrier is whether carrier is holding out his 
service to the public. Applicant derives 90 percent of his revenues from 
service for two supporting shippers. He specializes in transportation of 
copper products and does not hold himself out to perform service for general 
public. Concluded that proposed operations are those of a contract carrier. 
MO-114912, Sub 6, Chas. J. Kotwica Ext.—Copper, .... M. C. C. ‘ 
6-17-57, Div. 1. 

21.13 Mere intent of applicant to contract with shipper does not de- 
termine status of proposed service. In applications for contract carrier 
authority there must be found a degree of specialization or an individual 
service required by peculiar needs of a shipper which differs from service 
rendered by common carriers. There is nothing special or unusual about 
proposed service, and applicant holds himself out to public. Concluded that 
proposed operations are those of a common carrier. MC-116016, Antrim 
Thompson Cont. Car. App., .... M. C. C. ...., 6-17-57, Div. 1. 
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21.2 Dual Operations 
21.21 Public & Private 


21.21 Applicants prohibited from engaging in future operations as a 
private carrier to satisfy principle in 7 M. C. C. 369. Compare 52 M. C. C. 
812. MOC-115971, Willis Shaw & Ellis Bogan Cont. Car. App., .... M. C. C. 
..+.+, 6-28-57, Div. 1. 


21.22 Common & Contract 


21.22 Each successive grant of common or contract carrier authority 
which would result in dual operations must, under the statute, be accom- 
panied by finding that resultant dual operations will be consistent with pub- 
lic interest and National Transportation Policy. 


Although common-carrier and contract-carrier operations are not com- 
petitive, granting of authority which would permit applicant to serve same 
shipper, either at same plant or at any other point, both as contract carrier 
of automobiles and trucks, and as common carrier of general freight, never- 
theless requires careful scrutiny and special justification. MC-78787, Sub 
34, Pacific Motor Trucking Co. Ext.—Oregon, .... M. C. C. ...., 5-8-57, 
Commission. 


21.22 Certificated applicant is authorized generally to transport frozen 
foods, whereas its president, a stockholder, holds permits for transportation 
of specified dry goods and carbonated beverages, in bottles, in wooden cases. 
Each carrier uses a type of equipment not suitable for other’s operations and 
they do not interchange equipment. It is apparent that there is limited 
opportunity, if any, for discriminatory practices which Congress intended to 
preclude under sec. 210 of Act. Approved. MC-107515, Sub 226, Refrig- 
erated Transport Co., Inc. Ext.—Frankfort, Mich., .... M. C. C. ...., 
6-18-57, Div. 1. 


21.22 As evidence fails to show that holding by vendee of both com- 
mon and contract carrier authority would be consistent with public interest 
and National Transportation Policy, application denied. MC-F-6373, Ruan 
Transport Corp.—Pur. (Por.)—J. A. Hannah, Inc., .... M. C. C. ...., 
6-10-57, Div. 4. 


21.3 Routes Operated 
21.32 Off-Route Points 


21.32 An off-route point is one usually served by line-haul equipnient 
making a short side trip and returning as soon as possible to the regular 
route or schedule. See 29 M. C. C. 406. MC-38541, Sub 7, D. E. White 
Ext.—Lebanon, Tenn., .... M. C. C. ...., 5-31-57, Div. 1. 


21.33 Irregular Routes 


21.33 Shipments will move irregularly when a load is accumulated, 
and transportation thereof will be essentially an irregular-route call-on- 
demand service. MC-116045, Neuman Transit Co., Inc. Com. Car. App., 
0006 Mie Ge Ge 6000s Oats Oe be 


21.4 Jjoinder of Authority 


21.40 Generally 


21.40 In view of overlap or twilight zone which divides general-com- 
modity and heavy-hauling services for respondent, in some instances it is 
possible to tack his general-commodity-except-heavy-hauling with his heavy- 
hauling authority. However, it is doubtful that some of the tacking in- 
dulged in is permissible. MC-C-1789, L. L. Erskine, Investigation & Revoca- 
tion, 5-31-57, Div. 1. 
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21.43 Automobile Movements 


21.43 Carrier acquiring rights to perform secondary movements may 
not couple or join them with its existing initial movement rights for purpose 
of affording through single-line service in absence of showing of real need 
for single-line through service. 40 M. C. C. 345. Need for continuance of 
reliable and satisfactory service established. MC-F-5904, Jack, Jr. & Thom 
Cooper—Pur.—Transport Trucking Co., .... M. C. C. ...., 7-1-57, Com- 
mission. 


21.5 Points Authorized 
21.50 Generally 


21.50 Under administrative ruling 84 issued by Commission’s bureau 
of motor carriers, a regular-route motor carrier of property with authority 
to serve all intermediate points on a designated route is permitted, so far as 
here material, to serve all points that are situated wholly within one mile 
of highway composing such route. 63 M. C. C. 329, 340. MC-23986, Sub 10, 
Blair Transit Co. Ext.—Arthur, Mich., .... M. C. C. ...., 6-14-57, Div. 1. 

21.50 Applicant is not now authorized to serve four named towns of 
“New England type” referred to in 46 M. C. C. 665, 679, as towns which do 
not have commercial zones within meaning of Act, as intermediate points in 
connection with its presently authorized regular-route operations, since they 
are not on highway authorized, 51 M. C. C. 125, 128; nor are they within 
commercial zone of any authorized municipality. MC-83430, Sub 8, Oneida 
Motor Freight, Inc. Ext.—Off-Route Points, .... M. C. C. ...., 5-9-57, 
Div. 1. 

21.54 Specified Plants 


21.54 All of the specific irregular-route authority purchased by vendee, 
authorizing transportation of commodities associated with exhibition of 
motion-picture films, will be restricted to movements to and from theatres 


or places of motion-picture exhibition. MC-F-6466, Clark Transfer, Inc.— 
Pur. (Por.)—Highway Exp. Lines, Inc., .... M. C. C. ...., 6-4-57, Div. 4. 


21.55 Indefinite Locations 


21.55 Grant of authority to serve saw-mill sites is indefinite, ambigu- 
ous, and difficult of interpretation. Compare 68 M. C. C. 14. MC-116015, 
Sub 1, R. C. Doty Cont. Car. App., .... M. C. C. ...., 6-5-57, Div. 1. 


21.56 Commercial Zones Generally 


21.56 Authority to serve Philadelphia carries with it right to serve 
commercial zone of that point. See 53 M. C. C. 451. Authority to serve 
commercial zone of New York City separately described for reasons discussed 
in cited case. MC-67200, Sub 5, Furniture Transport Co., Inc. Ext.—Boats, 
o eee Be Mie Sen ov eng Se, ee Ae 


21.57 Commercial Zone Formula 


21.57 Under mileage formula in 54 M. C. C. 21, authority to serve 
Ogden with a population of 67,000. and Pocatello with a population of 28,500, 
includes all points within four miles of each. MC-730, Sub 94, Pacific Inter- 
mountain Exp. Co. Ext.—Pocatello, Idaho, 6-19-57, Div. 1. 


21.57 Rocky Mount, Va., is an incorporated municipality with a popu- 
lation of 1,432 according to 1950 census, and a carrier authorized to serve 
Rocky Mount is also authorized to serve all points within two miles of its 
municipal limits. 54 M. C. C. 21. Only that portion of plant site located 
within two miles of corporate limits of Rocky Mount may be served. 49 
M. C. C. 93. MC-8379, Sub 36, Snyder Bros. Motor Freight, Inc. Ext.—Plant 
Site (Rocky Mount, Va.), .... M.C.C. ...., 6-19-57, Div. 1. 


21.59 Commercial Zones Specific 


21.59 Protestant is authorized to serve Boston, Mass., including its 
commercial zone which embraces Everett. MC-89726, Sub 4, F. W. Edmands, 
Inc. Ext.—Ooke, 6-28-57, Div. 1. 
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21.59 Bayway, N. J., is only a small area in southern part of Elizabeth, 
N. J., and definitely is not coextensive with latter community. Accordingly 
applicant’s authority to serve Bayway is confined to that area and does not 
include Newark or points in Elizabeth beyond territorial limits of Bayway. 
68 M. C. C. 451. MO-29660, Sub 7, Herman Lozowick Trucking Co. Ext.— 
Elizabeth, N. J., .... M. C. C. ...., 7-8-57, Div. 1. 


21.59 Grant of authority to render service from Minneapolis will in- 
clude right to serve points in Minneapolis-St. Paul commercial zone. MC- 
107496, Sub 79, Ruan Transport Ext., 5-17-57, Div. 1. 


21.59 Authority to serve Gardena, Calif., embraces right to serve 
points in its commercial zone, except those south of line described in 51 
M. C. C. 676. 54M. C. C. 21, 89. MC-115458, Sub 1, R. G. & O. A. Vesper 
Com. Car. App., .... M. C. C. ...., 6-28-67, Div. 1. 


21.6 Equipment Operated 
21.61 Refrigerator 


21.61 Expression ‘‘requiring mechanical refrigeration in transit’ is 
improper for reason that it is impossible of exact interpretation and for other 
reasons stated in 64 M. C. C. 559. In accord with policy announced in that 
case, grant phrased in terms of specified commodities “in vehicles equipped 
with mechanical refrigeration.’’ Such phraseology is not only definite, but 
has advantage of being largely self-policing, since equipment of type specified 
is necessary, expensive and not practicable for extensive use in movement of 
commodities which do not require refrigeration. MO-115841, Sub 11, 
Colonial Refrigerated Transp., Inc. Ext.—Montgomery, Ala., 6-28-57, Div. 1. 


21.62 Tank 


21.62 Authority granted to conduct service in shipper-owned tank 
vehicles. MC-116289, Chas. G. Byars Com. Car. App., 6-28-57, Div. 1. 


21.65 Vehicles 


21.65 Restriction to use of van-type equipment should not be included 
in grants of authority except for some compelling reason; and no such reason 
appears here. MC-116048, Mangum Trucking Co., Inc. Com. Car. App., 
6-19-57, Div. 1. 


21.68 Leased Equipment 


21.68 Practice of leasing motor vehicle equipment from carrier af- 
filiates has been considered in other proceedings, but no general policy has 
been laid down to govern such situations. 62 M. C. C. 109. There is no 
valid basis for condemning applicant’s practices, particularly since it only 
leases equipment to supplement its own vehicles, and there is no evidence 
that its practices contravene rules and regulations prescribed in Ex Parte 
MC-43, 68 M. C. C. 553. MO-113779, Sub 44, York Interstate Trucking, Inc., 
Ext.—Tulsa, Okla., 5-16-57, Div. 1. 


21.7 Service Authorized 
21.70 Generally 


21.70 Authority for outbound transportation of a particular commodity 
is not implied authority for return of empty containers, spools, cones, bottles, 
cases, case liners, packs, barrels, drums, basket, block, bracing or any other 
containers or dunnage used in outbound transportation. Finding to contrary 
in 66 M. C. C. 36 relates solely to containers for iron and steel articles 
and is based on a specific provision in Ex Parte MC-45, 61 M. C. C. 209. 
Rule has been relaxed where outbound exempt agricultural commodity is 
transported to give maximum effect to obvious intent of sec. 203(b)(6) of 
Act. MC-C-1920, Atlanta-New Orleans Motor Freight Co., Inc. v. Floyd & 
Beasley Transfer Co., .... M. C. C. ...., 6-18-57, Div. 1. 
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21.71 Class of Patrons 


21.71 Restriction to individual contracts or agreements with persons 
(as defined in sec. 203(a) of Act) who operate bakeries, the business of 
which is sale of bakery products, imposed. MC-116282, O. P. Francoeur 
Cont. Car. App., .... M. C. C. ...., 6-28-57, Div. 1. 


21.72 Kind of Shipment 


21.72 No authority is necessary for return of empty containers whicl 
applicants own and intend to use in providing accessorial services. M@ 
115941, Willard & Oscar Calvert Com. Car. App., .... M.C.C. ...., 6-10-F7, 
Div. 1. 


21.72 Public convenience and necessity found to require partial] re- 
moval of ‘‘truckload lots’’ restriction. MC-20964, Sub 8, Cochrane Tremsp. 
Co. Ext.—New York, N. Y., .... M. C. C. ...., 5-31-57, Div. 1. 


21.72 Carriers of “heavy machinery” are in same category as carriers 
of commodities requiring special equipment. See 63 M. C. C. 752. MC. 
29886, Sub 85, Dallas & Mavis Forwarding Co., Inc. Ext.—Churubuso, Ind., 

« ae. D cvcey Gres, wee. 4. 


21.72 Authority to transport commodities the transportation of which, 
because of their size and weight require use of special equipmext, includes 
considered tanks of 500 and 1000-gal. capacities, 1200 and 2400 Ibs., re- 
spectively. MC-107295, Sub 44, Pre-Fab Transit Co. Ext.—Sterage Tanks, 
..e. M. C. C. ...., 5-22-57, Commission. 


21.72 Once a commodity has been shown to “require” special equip- 
ment or special handling for loading or unloading, it is immaterial whether 
special equipment and special handling be furnished by consignor or con- 
signee, or both, or by carrier, and also whether load-carrying vehicle be of 
ordinary or special type. 64 M. C. C. 229. Electric motors are of such size 
and weight that they cannot be loaded and unloaded in a convenient and 
practical manner without use of cranes; they clearly require use of special 
equipment and special handling. MC-C-1981 R. C. Motor Lines, Inc., & 
Great Southern Trucking Co. v. Ploof Transfer Co., Inc., .... M. C. C. ....,; 
5-31-57, Div. 1. 


21.72 No specific authority is required for transportation of refused 
or rejected shipments. Compare 52 M. C. C. 253, 259. MOC-6380, Sub 38, 
R. F. Truesdell, Inc. Ext.—Fla., 6-28-57, Div. 1. 


To Same Effect: 
MC-11432, Sub 1, F. J. Sibr & Sons, Inc. Cont. Car. App., 6-28-57, Div. 1. 


21.72 “Heavy haulers” are not authorized to handle hydraulic ham- 
mers here involved under their authority to transport commodities which, 
because of size or weight, require use of special equipment because special 
equipment is not in fact needed for its transportation. Compare 64 M. C. C. 
229. MC-8681, Sub 43, Western Auto Transports, Inc. Ext.—Hydraulic 
Hammers, .... M. C. C. ...., 6-28-57, Div. 1. 


21.72 Shipments which are rejected by consignee because of damage in 
transit or for any reason, may be returned to their respective origins by 
carrier having them in its possession without specific authority, provided 
such service is covered by appropriate tariff provision. However, shipments, 
which have once been accepted by consignee and which consignee later de- 
sires for any reason to return (reship) to original consignor, may not be 
transported on return without authority. MC-8681, Sub 48, Western Auto 
Transports, Inc. Ext.—Hydraulic Hammers, .... M. C. C. ...., 6-28-57, 
Div. 1. 

21.77 Auxiliary & Supplemental Rail Service 


21.77 Immediately prior or subsequent movement by rail should not 
be required as a condition in order to enable applicant to render a complete 
express service between points on proposed routes. MO-42614, Sub 20, 
Chicago & N. W. Ry. Co. Ext.—Express Shipments, 6-6-57, Div. 1. 
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21.77 Applicant may transport express shipments under authority to 
perform a service which is auxiliary to or supplemental of rail service. See 
47 M. C. C. 433. MC-19201, Sub 95, Pennsylvania Truck Lines, Inc. Ext.— 
Penna., 6-18-57, Div. 1. 


21.78 Substituted Service 


21.78 As proposed service is a substitute of rail for all-motor service 
vhich applicant is now authorized to perform, it cannot be considered as 
dstinct and separate therefrom, but rather as complementary and non- 
severable. MC-52579, Sub 30, Gilbert Carrier Corp., Ext.—Kearny, N. J. 
oe\. BMG. GO. cccey GoROeee, Ber. 1. 


21.78 Operation restricted to pool-car and pool-truck distribution 
servce. See 69 M. C. C. 121. MC-109467, Sub 4, Shaw Warehouse Co. Ext. 
—Meats & Related Products, .... M.C.C. ...., 6-7-57, Div. 1. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 Substitution of common carrier service for an existing contract 
carrier setvice involves a new and broadened type of operation. It is not 
enough fora carrier seeking such authority to show that contract carrier 
operations are presently being conducted and that, consequently, it is entitled 
as a matter of right to a certificate in lieu of a permit covering the contract 
carrier operations. Such a carrier still has burden of establishing that public 
convenience and necessity require proposed service. Denied. MOC-107496, 
Sub 83, Ruan Transport Corp. Com. Car. App., . .C. C. ...., 6-10-57, 
Div. 4 (embraced in MC-F-6373). 


21.82 Irregular to Regular 


21.82 Regular-route authority granted subject to surrender of portions 
of irregular-route authority held by applicant. MC-112188, Sub 2, G. M. 
McBreen Ext.—Wash., 6-28-57, Div. 1. 


21.9 Authorized Transportation of Persons 
21.92 Charter Operations 


21.92 Under sec. 208(c) of Act, authorized motor carriers of passen- 
gers in interstate or foreign commerce over regular routes, may transport 
to all points in U. S., charter parties which originate at points on their regu- 
lar routes or which originate at points within territory served by their reg- 
ular routes. See 29 M. C. C. 25. MC-116215, N. E. Bass Cont. Car. App., 
6-26-57, Div. 1. 


21.93 Special Operations 


21.93 A grant to engage exclusively in special operations does not 
include any incidental charter rights under sec. 208(c) of the Act. See 
63 M. C. C. 811. MOC-116066, Sub 2, G. W. Ricketts Com. Car. App., .... 
m. ©. ©. ov0s5 ASST, Bee. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Building, roofing, and insulating materials may properly be 
considered as farm supplies, since they are necessary for use in maintenance 
and repair of buildings in operation of a farm. Respondent may serve only 
farmers or other consignees who are primarily engaged in supplying farming 
industry. 53 M. C. C. 436. I & S M-8891, Farm Supplies—Chicago, IIl. 
to Wi., .... M. C. C. ...., 6-30-67, Div. 3. 
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22.00 Although commodities included in authority to transport “agri- 
cultural commodities and mine supplies’? are numerous and varied, 54 
M. C. C. 221, 229-30, and 54 M. C. C. 447, 453-54, they do not compare with 
tremendous range of commodities which may be transported without refer- 
ence to their intended use or application, under term “general commodities.” 
Fact that mining is a principal industry in considered area does not warrant 
any different conclusion. See 53 M. C. C. 436. MO-16022, Sub 6, Inter 
Mont Exp., Inc. Ext.—Elimination of Restriction, 5-2-57, Div. 1. 


22.00 It is fundamental that a carrier may transport only those com- 
modities which at time of transportation are, without further processing or 
manufacture, in a form or condition to be used in particular activity specified 
in authority and are at time of transportation intended with reasonable 
certainty to be so used. 


Respondent not being authorized to transport glass, as such, may do so 
only when its intended use as a material used in manufacture of furniture 
is affirmatively established at time tendered for shipment. However, glass 
destined to mirror manufacturers, which are akin to furniture manufactur- 
ing industry, 61 M. C. C. 209, is within authority, unless, of course, a con- 
trary intended use is known. MC-C-1777, Roy Stone Transfer Corp.— 
Investigation & Revocation, .... M. C. C. , 5-28-57, Div. 1. 


22.01 Interpretation 


22.01 ‘“‘Supplies’’ and ‘‘materials” as used in or by various industries 
in manufacture of products which they sell have long and notoriously had 
established meanings which distinguish them from end ‘‘products’”’ which are 
manufactured. Compare 48 M. C. C. 455; 48 M. C. C. 695; 54 M. C. C. 429; 
63 M. C. C. 677, 695; and 64 M. C. C. 39. MC-C-1920, Atlanta-New Orleans 
Motor Freight Co., Inc. v. Floyd & Beasley Transfer Co., Inc., .... M. C. C. 

, 6-18-57, Div. 1. 


22.01 Authority contains no specific restriction or limitation against 
transportation of milk or milk products, in bulk, in tank vehicles, and such 
description is interpreted here to authorize movement either in bulk or in 
containers. Compare 47 M. C. C. 496. Authority to transport empty con- 
tainers was to provide for return movement of containers when used. 
MC-111435, Sub 12, C. & E. Trucking Corp. Ext.—Ice Cream Mix, 

x. G. CG. , 5-7-57, Div. 1. 


22.01 Even if it may be assumed that Commission, in authorizing issu- 
ance of certificate in question, did not intend to authorize applicant to 
transport many of commodities which it is now transporting, finding in in- 
stant proceeding cannot be based on such possible intention. See 46 
M. C. C. 222. 


Motor common carriers and others interested are not required to go back 
of certificate to determine nature and extent of service authorized. See 67 
M. C. C. 427, 432. MC-70825, Sub 8, J. A. Garvey Transport, Inc. Ext.— 
General Commodities, .... M. C. C. , 6-7-57, Div. 1. 


22.01 Terminologies used in certiticates to describe operating rights 
intended to be granted have to a large extent originated with carriers them- 
selves and hence have been based principally upon industry usage and com- 
mon understanding, rather than upon academic definitions. 52 M. C. C. 391 
and 167. F. (2d) 825; 335 U. S. 818. MC-69901, Newsom Trucking Co., 
Inc. Com. Car. App., .... M. C. C. , 5-20-57, Commission. 


22.01 It is proper, when service authorized by certificate is described 
in ambiguous and equivocal language to look behind certificate to determine 
what service —— was authorized thereby. MO-86889, C. Rickard & 
Sons, Inc. Com. Car. App., .... M. C. C. , 6-28-57, Div. 1. 
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22.04 “Field of Service” 


22.04 Where authority is sought, as here, which will enable applicant 
to provide service for every industry within considered territory producing 
liquid commodities capable of being transported in bulk, in tank trucks, then 
circumstances are not similar to those in which “field of service’ was con- 
sidered in 63 M. C. C. 805. In that case, operations were confined to needs 
of textile industry, and change in commodity description was sought in keep- 
ing with undisputed and striking changes in that industry. That doctrine 
is not applicable or controlling here. MC-110420, Sub 81, Quality Carriers, 
Inc. Ext.—Liquid Commodities, .... M. C. C. ...., 5-24-57, Div. 1. 


22.05 ‘General Commodities” 


22.05 Authority to transport general commodities, without exceptions, 
also includes rights to transport dangerous explosives. MC-66562, Sub 1350, 
Railway Exp. Agency, Inc. Ext.—Brevard, N. Car., 6-19-57, Div. 1. 


22.06 Descriptions 


22.06 Commodity descriptions couched in terms of trade names, such 
as “Chevrolet,’’ are objectionable under any circumstances. Desired result 
obtained by restriction to a plant site. MC-78787, Sub 34, Pacific Motor 
Trucking Co. Ext.—Oregon, .... M. C. C. , 5-8-57, Commission. 


22.06 Limitation excepting “luggage trailers’’ from commodity de- 
scription ‘new trailers designed to be drawn by passenger automobiles”’ is 
neither necessary nor appropriate, even though in furtherance of a private 
understanding. Compare 68 M. C. C. 259. MOC-115458, Sub 1, R. G. & 
O. A. Vesper Com. Car. App., .... M. C. C. , 6-28-57, Div. 1. 


22.4 Rough Forest Products 
22.47 Resin & Turpentine 


22.47 Term “naval stores,’’ while originally embracing all raw ma- 
terials used in building and maintaining a sailing vessel, is now used by 
trade for those commodities derived from oleoresin of pine tree and includes 
turpentine, rosin, pine oil, pine tar, pine tar oil, pitch, and rosin oil. Naval 
stores products includes products of named commodities. See Encyclopedia 
Britannica (14th ves 3 MC-107002, Sub 100, W. M. Chambers Ext.— 
Naval Stores, etc., .... M. C. C. , 6-26-57, Div. 1. 


pi Sent eee Material 
22.52 Refined Petroleum & Oils 


22.52 Authority to transport liquid petroleum products does not in- 
ciude magnesium chloride and defoliants or nonpetroleum weed killers. 
MC-109584, Sub 29, Arizona-Pacific Tank Lines Ext.—Liquids in Bulk, 
6-28-57, Div. 1. 


22.52 On present record, it must be concluded that isopentane, al- 
though a petroleum product, is not a liquefield petroleum gas. Though 
volatile to a degree, it is not highly volatile like propane or butane, nor is 
the same type of equipment necessary for its transportation or storage. 
MC-114091, Sub 14, Direct Transport Co. of Ky., Inc. Ext.—Salem, Il. 

M. C. C. , 6-6-57, Div. 1. 


22.52 Entire range of petroleum and petroleum products authority is 
sought, but evidence only establishes a need for proposed service with respect 
to aviation gasoline; however, to assure a complete service to meet present 
and future requirements of airline, commodity description of ‘aviation 
fuels’? would be more appropriate. MC-109637, Sub 42, Gasoline Transport 
Co. Ext.—Chattanooga, Tenn., 6-10-57, Div. 1. 


22.55 Lumber 


22.55 Term “lumber” does not include “packaged and crated lumber 
— ” MC-115524, Sub 2, W. P. Bursch Cont. Car. App., .... M. C. C. 
, 5-13-57, Div. 1. 
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22.6 Industrial Manufactures 
22.64 Construction Material 


22.64 Description “concrete aggregates” is proper. Further qualifi- 
cation to “lightweight,” would only confuse meaning of grant. MC-9895, 
Sub 88, R. B. “Dick’’ Wilson, Inc. Ext.—Vegetable Oils, 6-7-57, Div. 1. 


22.7 Machinery, Equipment, Implements & Appliances 
22.70 Generally 


22.70 Considered tractors have lost identity as items of “machinery” 
and have been transformed into a new and different article, namely a tractor. 
62 M. C. C. 555, 564. MOC-29886, Sub 85, Dallis & Mavis Forwarding Co., 
Inc. Ext.—Churubusco, Ind., .... M. C. C. , 5-2-57, Div. 1. 


22.71 Agricultural 


22.71 Transportation of dismantled parts of agricultural machinery, 
implements, and tractors, at same time and with agricultural machinery, 
implements, and tractors, on which they are installed, is included in authority 
to transport latter. MC-111472, Sub 41, Diamond Transp. System, Inc. Ext. 
—Texas & La., .... M. C. C. , 6-20-57, Div. 1. 


22.76 Automotive Vehicles & Parts 


22.76 Authority to transport automobile parts, automobile accessories, 
and automobile accessory parts, does not include right to transport truck 
parts, truck accessories, and truck accessory parts. MC-69901, Newsom 
Trucking Co., Inc. Com. Car. App., .... M. C. C. , 5-20-57, Commission. 


22.78 Other Transportation 


22.78 Authority to transport house trailers includes right to transport 
household goods and personal effects of owner or occupants of trailer, when 
transported therewith, provided that such goods and effects are part of 
normal complement of such trailer. See 68 M. C. C. 324. MOC-116105, 
S. J. Simmerman Com. Car. App., 5-27-57, Div. 1. 


22.8 Necessaries 
22.81 Manufactured Foods 


22.81 Authority limited to “groceries’’ does not include fresh meats, 
66 M. C. C. 47. MC-94265, Sub 60, Bonney Motor Exp., Inc. Ext.—Norfolk- 
Suffolk, Va., .... M. C. C. , 5-9-57, Div. 1. 


22.81 Ice cream mix is a manufactured agricultural commodity, a milk 
product, 52 M. C. C. 511. Addition of relatively small quantities of non- 
milk substances, namely sugar, a vegetable stabilizer and possibly flavoring, 
does not detract from fact that fundamentally commodity is still primarily 
a milk product. MOC-111435, Sub 12, CO. & E. Trucking Corp. Ext.—Ice 
Cream Mix, .... M. C. C. , 5-7-57, Div. 1. 


22.81 In absence of specific and compelling evidence to the contrary, 
meat and chicken pies are not frozen bakery products. MC-107515, Sub 226, 
Refrigerated Transport Co., Inc. Ext.—Frankfort, Mich., ....M.C.C....., 
6-18-57, Div. 1. 


22.9 Miscellaneous Manufactures 
22.95 Textiles 


22.95 Term “textile products’’ suggests some form of finished product 
ef a textile mill yard, fiber, or cloth that is result of a manufacturing process 
and not product of some other mill or producer. "While term does afford 
some slight degree of latitude in determining at what stage of manufacturing 
process a raw material reaches condition where it may be termed a 
“product,”’ reasoning that would classify as a textile product a machine used 
in textile mill, or supplies necessary to maintain plant, or raw materials 
used therein, is clearly untenable. MC-C-1920, Atlanta-New Orleans Motor 
Freight Co., Inc. v. Floyd & Beasley Transfer Co., Inc., .. . o& © 
6-18-57, Div. a. 





I. C. C. PRACTITIONERS’ JOURNAL 





23. Qualification of Applicant & Providence of Operation 
23.0 Generally 
23.05 Previous Experience 


23.05 Fact that applicant is a new corporation with no prior operating 
experience is not sufficient to render it unfit to conduct proposed operation. 
Its vice president, who will be in charge of operations, has had experience 
in both private and for-hire carriage, and it has ability to place requisite 
equipment in operation. Applicant found fit. MC-116062, California Exp., 
Inc. Com. Car. App., 5-8-57, Div. 1. 


23.05 Applicant’s lack of experience in handling ‘‘yellow cake,” a 
radioactive commodity, does not render him unfit to perform proposed 
service. MO-116045, Neuman Transit Co., Inc. Com. Car. App., .... M. C.C 
soccp SOU, Eee. 8. 


23.1 + Financial Condition 
23.10 Proof, Requisite 


23.10 Burden of proof which vendee and applicant must meet in these 
proceedings is to establish that it has or can obtain funds under arrange- 
ments found to be reasonable by Commission, with which to finance an ade- 
quate service to public. MC-F-5728, Arizona Bus Lines, Inc.—Pur. (Por.)— 
Pacific Greyhound Lines, .... M. C. C. ...., 6-4-57, Div. 4 (embraces 
MC-56914, Sub 1). 


23.10 For a nine-month period in 1956, applicant netted $54,330 after 
taxes. Applicant is fit and able, financially and otherwise, properly to con- 
duct operations authorized. MC-111069, Sub 18, Coldway Carriers, Inc. Ext. 
—Meat & Meat Products, 6-28-57, Div. 1. 


23.10 Since applicant conducted no interstate operations in 1956, no 
income statement could have been produced for his interstate trucking opera- 
tions. As shown by balance sheet, his net worth is fairly substantial. Appli- 
cant has established that he is fit, financially and otherwise. MC-111897, 
Sub 1, W. A. Hix Ext.—Lumber, 6-20-57, Div. 1. 


23.2 Providence of Operation 
23.20 Generally 


23.20 While applicant is not presently in business of for-hire trans- 
portation, and, for that reason, his future cost estimates are necessarily 
speculative, he had considerable experience leasing equipment to carriers 
who perform comparable services for supporting shipper. Concluded that 
applicant has a reasonable expectancy of a profitable venture. MC-116205, 
R. L. Jenkins Com. Car. App., 6-25-57, Div. 1. 


23.3 Facilities & Equipment 


23.30 Generally 


23.30 Fact that applicant owns no motor vehicle equipment but uses 
all leased vehicles under long-term leases which give him complete control 
and jurisdiction over them constitutes no bar to grant of authority herein. 
MC-82492, Sub 9, Wm. J. Hands Ext.—Storm Lake, Iowa, 6-7-57, Div. 1. 


23.30 Applicant is in business of leasing motor vehicles to both ship- 
pers and carriers of livestock. Sec. 207.6 of leasing regulations, 68 M. C. C. 
553, 564, in part, states: ‘‘Authorized common carriers shall not rent equip- 
ment without drivers to private carriers or shippers .. .’’ Thus a grant here 
would preclude leasing activities, which applicant apparently intends to 
continue. Denied. MC-116315, Livestock Truck & Equipment Co. Com. 
Car. App., 6-28-57, Div. 1. 
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23.5 Relation to Patron 
23.51 Captive Carriers 


23.51 Contract carriage has been described as a type of private car- 
riage and contract carriers should be virtually a part of shipper’s organiza- 
tion. It does not appear that affiliation between stockholders of shipper and 
applicant contract carrier will result in anything detrimental to other car- 
riers or contrary to public interest. MC-26907, Sub 12, Ripon Trucking Co. 
Ext.—New York, N. Y., .... M. C. C. , 6-4-57, Div. 1. 


23.6 Unauthorized Operations 
23.61 Extenuating Facts 


23.61 Although applicant committed a number of violations of Com- 
mission’s safety regulations in August 1956, in view of extenuating circum- 
stances attending such operations and of applicant’s safety program which 
was designed to prevent their recurrence, finding of unfitness, thereby de- 
priving public of needed service, is not justified; but past unlawful acts not 
a , eee: Sub 100, W. M. Chambers Ext.—Naval Stores, etc., 

, 6-26-57, Div. 1. 


23.61 Unauthorised operations do not necessarily constitute bar to 
grant of authority to perform needed service. See 67 M. C. C. 6. Con- 
ceivably at time operations were commenced, applicant lacked knowledge as 
to need for authority and in view of demonstrated need for proposed service, 
denial on basis of fitness is too drastic a penalty to impose. On other hand, 
activities continued in face of their known illegality at time of hearing are 
not condoned. MC-116016, Antrim Thompson Cont. Car. App., .... M. C. C. 

, 6-17-57, Div. 1. 


23.62 Good Faith 


23.62 Although applicant’s past operations without authority are not 
to be condoned, they were performed in good faith and without knowledge 
that they were in violation of Act. In circumstances, these prior operations 
should not constitute a bar to grant requested. MC-116338, Grant Ball 
Com. Car. App., 6-12-57, Div. 1. 


23.62 Unauthorized operations occurred infrequently, were performed 
under some color of right, and applicant ceased for-hire operations after 
initial hearing. Prior operations without authority are not typical of appli- 
cant’s attitude toward regulation; and in circumstances, authority for ren- 
dition of service which has been shown to be needed by public is granted. 
MC-115601, Sub 8, Brooks Armored Car Service, Inc. Ext.—Sussex County, 
Bis o+2s Ee oe , 5-10-57, Div. 1. 


23.62 Service performed heretofore was not in a wilful disregard of 
provisions of Act. On contrary, it appears to have been result of an honest 
misunderstanding. Granted. MC-83480, Sub 8, Oneida Motor Freight, Inc. 
Ext.—Off-Route Points, .... M. C. C. , 5-9-57, Div. 1. 


23.62 Applicant exercised reasonable caution in endeavoring to ascer- 
tain its status as a carrier, and reliance upon favorable advice received from 
a representative of Commission’s bureau of motor carriers should not now be 
used against applicant to its detriment. MC-115917, Underwood & Weld Co., 
Inc. Com, Car. App., .... M. C. C. , 6-28-57, Div. 1. 


23.63 Reformation 


23.63 Upon ascertaining that he needed authority, applicant discon- 
tinued unauthorized operations and filed instant application. It does not 
appear that he knowingly or wilfully violated provisions of Act; and in cir- 
cumstances, finding of unfitness is not warranted. However, past violations 
are not condoned. MC-116073, J. C. Barrett Com. Car. App., .... M. C. C. 

, 6-7-57, Div. 1. 
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23.63 Although conduct of unauthorized operations Is I!mexcusable, 
despite emergency character thereof, applicant indicates that he shall in 
future operate in strict conformity with his authority and applicable rules 
and regulations. Granted. MC-111785, Sub 3, F. C. Burns, Ext.—Leather, 
6-28-57, Div. 1. 

23.63. Commission has often refused to withhold approval where, as 
here, record fails to show that illegal operations were performed intention- 
ally, but does show that they were discontinued upon advice of a representa- 
tive of Commission. MC-116053, Sub 1, W. B. New Cont. Car. App., .... 
M. ©. C6. ...+,5 6-47-67, Div. 1. 


23.64 Unsubstantial 


23.64 Unlawful operations of applicant are not sufficiently serious to 
warrant finding of unfitness; however, he is admonished to perform service 
in conformity with his certificate and applicable law and regulations. MC- 
53686, Sub 2, Harry McCloskey Ext.—Four States, 6-20-57, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Applicant is admonished to refrain from any illegal leasing prac- 
tices in future, and lenient approach insofar as instant application is con- 
cerned will not necessarily be followed in future, if violations are shown. 
MC-115399, Sub 1, J. J. Gentry Ext.—Plywood, .... M.C. C. ...., 5-20-57, 
Div. 1. 


23.70 In future applicant will be expected to comply strictly with rules 
and regulations pertaining to augmenting and interchange of equipment. 
See 68 M. C. C. 553. MC-108380, Sub 43, Johnston’s Fuel Liners, Inc. Ext.— 
Billings & Laurel, Mont., .... M. C. C. ...., 5-20-57, Div. 1. 


23.70 Violation of Act, though properly considered in determining 
fitness of applicant, is not absolute bar to granting application. MC-116048, 
Mangum Trucking Co., Inc. Com. Car. App., 6-19-57, Div. 1. 


23.70 Applicant was of opinion that property damage caused by four 
accidents would be less than $100, and actual damages are not shown. Thus, 
it cannot be determined whether these accidents were, in fact, reportable. 
Persons engaged in transportation business should be able to estimate dam- 
age with a high degree of accuracy, generally within 25 percent of actual 
damages. 64 M.C.C. 405. 


What constitutes an “injury” is a difficult question in many cases, and 
carriers must employ judgment in determining whether, in a given case, a 
reportable injury has occurred. Without more precise information, it can- 
not be determined whether a cut on finger and a baby who cried for five 
minutes required reporting two accidents. One accident, involving three 
injuries, was clearly reportable. MC-112713, Sub 57, Yellow Transit Freight 
Lines, Inc. Ext.—Okla.-Alternate Route, 6-18-57, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Interstate rights may not be granted for a new service, in 
absence of proof of an existing need for additional operation. MOC-56914, 
Sub 1, Arizona Bus Lines, Inc. Com. Car. App., .... M. C. C. ...., 6-4-57, 
Div. 4 (embraced in MC-F-5728). 


24.01 Commission has consistently recognized that it is difficult in 
proceedings concerned with household goods authority to obtain testimony 
of shippers whose need for transportation is not recurring or who have 
already moved to other locations. MC-115941, Willard & Oscar Calvert Com. 
Car. App., .... B.C. C. ...., 610-67, Div. 1. 





SEPTEMBER, 1957 1245 





24.01 It is incumbent on applicant to show, among other things, that 
proposed service would serve useful purpose responsive to public demand or 
need. MOC-104654, Sub 106, Commercial Transport, Inc. Ext.—IIL-Mo., 
5-10-57, Div. 1. 

To Same Effect: 


MC-76564, Sub 54, Hill Lines, Inc. Ext.—N. Mex., .... M. 
6-17-57, Div. 1. 


24.01 Burden is upon applicant affirmatively to establish that proposed 
service is one which existing carriers either cannot or will not perform in a 
satisfactory manner. MC-16022, Sub 6, Inter Mont Exp., Inc. Ext.—Elimina- 
tion of Restriction, 5-5-57, Div. 1. 

To Same Effect: 

MC-116215, N. E. Bass Cont. Car. App., 6-26-57, Div. 1. 

MC-94265, Sub 60, Bonney Motor Exp., Inc. Ext.—Norfolk-Suffolk, Va., 

« Bee Me Bh. 0 0 00g OO, en Ee 

MC-263, Sub 81, Garrett Freightlines, Inc. Ext.—Bulk Ore & Concen- 
trates, 6-20-57, Div. 1. 

24.01 It would not be proper to conclude that protestants do not 
render a transportation service, such as required by shipper, merely because 
they do not offer a sorting and tagging service, which applicant admits is a 
service entirely apart from that of rendering transportation service. MC- 
1713, Sub 4, Dorsey Owings Ext.—Waste Paper, 6-28-57, Div. 1. 

24.01 Claimed deficiencies in service are vague and general, and no 
specific instances of delays attributable to protestants are described. On 
contrary, shipper regards their service as satisfactory. MC-1641, Sub 36, 
Ray Peake Ext.—dAsphalt, 6-20-57, Div. 1. 

24.01 Applicant has burden of establishing that its proposed service 
is or will be required by present or future public convenience and necessity. 
MC-110420, Sub 81, Quality Carriers Inc. Ext.—Liquid Commodities, 
M.C.C. ...., 5-24-57, Div. 1. 


24.01 Self-serving statements of applicant’s officer, and fact that serv- 
ice is being conducted by applicant from authorized points in area, create no 
presumption of need for service from entire area. MC-108654, Sub 36, 
Schirmer Transp. Co., Inc. Ext.—Twin Cities Area, .... M. C. C. . 
6-10-57, Div. 1. 


24.03 Contract Carriage 


24.03 Burden of proof is upon applicant to establish that operations 
proposed will be consistent with public interest and National Transportation 
Policy, and that service cannot be rendered in an adequate and efficient 
manner by existing carriers. MC-114655, Sub 3, Coast Transport, Inc. Ext. 
—Blaine, Wash., 5-8-57, Div. 1. 

24.03 Loss of this income would affect applicant’s entire operation and 
its ability to serve shippers who otherwise have no interest in this proceed- 
ing. Such an effect would not be consistent with public interest and 
National Transportation Policy. MC-110117, Sub 5, Kendrick Cartage Co. 
Ext.—Paducah, Ky., .... M. C. C. ...., 6-13-57, Div. 1. 


24.03 If existing common carrier services are adequate, permit should 
not be granted here unless applicant proposes to provide something substan- 
tial in the way of service not accorded by such existing common carriers. 
Applicant and his predecessor were and are an integral part of shippers 
organizations. Permit granted. MC-114912, Sub 6, Chas. J. Kolwica Ext.— 
Cageee, ..-. MB. GG. cecs,e Goaveee, Ger. 1. 


24.03 While it is true that motor carrier now providing service oper- 
ates as a common carrier, applicant has not shown that its proposed opera- 
tion as contract carrier would be materially different or specialized in any 
manner. MC-89706, Sub 24, Motorway Corp. Ext.—N. J., .... M. C. C. 
-.-e, 6-6-57, Div. 1. 


ar) 
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24.03 In case of a contract carrier it is incumbent upon applicant to 
show that some specialized service is required which is not available from 
existing carriers. MC-96568, Sub 10, Muskin Trucking Co. Ext.—Ga.-S. Car., 
6-28-57, Div. 1. 


24.03 Service proposed is personalized and more responsive than that 
which protestants are in position to render. MC-116053, Sub 1, W. B. New 
Cont. Car. App., .... M.C.C. ...., 6-17-67, Div. 1. 


24.03 Due to peculiar nature of shipper’s business, it must have avail- 
able a service dedicated to its particular requirements and the tight schedul- 
ing which is necessary in order to assure its customers of getting their pans 
processed and returned with least possible delay cannot be obtained from 
ordinary common carriers. MC-116272, W. F. Ranson Cont. Car. App., 
5-17-57, Div. 1. 


24.03 Supporting shipper considers “penalty clause’ ($20 for each 
hour that station is without gasoline), an important part of any arrangement 
it enters into with motor carriers. Opposing common carriers are unable to 
enter into any such agreement. MC-1114382, Sub 1, F. J. Sibr & Sons, Inc. 
Cont. Car. App., 6-28-57, Div. 1. : 


24.01 Temporary Need 
24.07 Grants of temporary authority are predicted on an immediate 


and urgent need for service; they are never prospective. MO-116016, 
Antrim Thompson Cont. Car. App., .... M. C. C. ...., 6-17-57, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Private carrier service has not been satisfactory and is being 
used as an expediency pending a determination of instant application. 
Granted. MC-82492, Sub 9, Wm. J. Hands Ext.—Storm Lake, Iowa, 6-7-57, 
Div. 1. 


24.09 Availability of applicant’s proposed service will enable shipper 
to dispatch small shipments promptly without resorting to private carriage. 
MC-6380, Sub 8, R. F. Truesdell, Inc. Ext.—Fla., 6-28-57, Div. 1. 


24.1 Patron Need 


24.10 Requisite Proof 


24.10 In absence of showing that supporting shipper has reasonably 
foreseeable prospects of selling its product throughout destination territory, 
application must be denied. MC-94265, Sub 55, Bonney Motor Exp. Inc. 
Ext.—Norfolk & Suffolk, Va. to Four States, 6-27-57, Div. 1. 


24.10 While supporting shippers are engaged in business activities at 
a limited number of points, their testimony is deemed representative. MC- 
99580, Sub 1, G. H. Bostwick Com. Car. App., .... M. C. C. ...., 7-10-57. 
Div. 1. 


24.10 Inasmuch as many different chemical products may be produced 
at shipper’s plant, there is no need to limit grant herein to specific items. 
MC-110525, Sub 314, Chemical Tank Lines, Inc. Ext.—Syracuse & Solvay, 
N. Y., 5-20-57, Div. 1. 


24.10 Cement producers who control routing of traffic would not utilize 
proposed service. Denied. MC-104654, Sub. 106, Commercial Transport, 
Inc. Ext.—TIl.-Mo., 5-10-57, Div. 1. 


24.10 Supporting shippers have been selling and distributing their 
products in destination area; and, while they honor their customers’ re- 
quested routings whenever possible, they nevertheless have a definite interest 
in obtaining prompt and dependable service for distribution of their products. 
68 M. C. C. 694. MC-87379, Sub 2, C. H. Hooker Trucking Co. Ext.—Conn.- 
Mass., 6-17-57, Div. 1. 
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24.10 Fact that consignees may purchase liquid sugar at a less-distant 
supply point, standing alone, cannot be used as a basis for denial of authority 
where it appears that consignees will also purchase from more distant point 
and that, if authorized, proposed service would be used. MC-116077, Sub 12, 
Robertson Tank Lines, Inc. Ext.—Sugar Land, Texas, 6-7-57, Div. 1. 


24.10 Even though only present movement has been of cottonseed oil, 
grant will include soybean oil and blends of the two, which are produced at 
consignor’s plant and used by its other consignees. MC-103051, Sub 21, 
Walker Hauling Co., Inc. Ext.—Cottonseed Oil, 6-3-57, Div. 1. 

24.11 Preference or Desire 


24.11 Mere desire of shippers to have proposed service available to 
meet some need as to a future emergency situation, is insufficient to warrant 
grant of authority. MO-95350, Sub 1, R. W. & W. A. Jones Ext.—Oil Field 
Equipment, .... M. C. C. ...., 5-27-57, Div. 1. 


24.11 Mere preference of a shipper for services of a particular carrier 
is not sufficient to establish need for additional motor carrier service. 
MC-96568, Sub 10, Muskin Trucking Co. Ext.—Ga.-S. Car., 6-28-57, Div. 1. 

24.11 Mere preference of shipper for service of a particular carrier is 
not enough to justify introduction of an additional carrier into a highly 
competitive area. Denied. MC-107496, Sub 85, Ruan Transport Corp. Ext. 
—Sugar Creek, Mo., 5-8-57, Div. 1. 

24.13 Use of Existing Carriers 


24.13 There has been little or no effort on part of supporting shippers 
to ascertain what services are presently available. Denied. MOC-37421, 
Sub 8, W. R. Candler Ext.—N. Car., .... M. C. C. ...., 6-13-57, Div. 1. 

24.13 Evidence falls short of showing that supporting shipper has 
made reasonable effort to utilize services of existing carriers and application 
should therefore be denied. MC-114091, Sub 16, Direct Transport Co. of 
Ky., Inc. Ext.—Hamilton County, Ohio, 6-28-57, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Opposing carrier’s nearest terminal is 260 miles away; and 
when no equipment is available there, it would have to seek equipment 
from points at greater distances. This situation precludes finding that its 
service is sufficiently developed to meet reasonable requirements of support- 
ing concerns on outbound shipments. MO-116093, W. W. Blackwelder, Jr. 
& W. S. Gray, Jr., Com. Car. App., 5-10-57, Div. 1. 


24.14 Shipper desires applicant’s service because of proximity of that 
earrier’s terminal to its place of business, but this is not a sufficient reason 
for a grant of additional authority, in absence of showing that shipper’s 
reasonable transportation requirements cannot be adequately met by existing 
authorized carriers. MC-26983, Sub 1, District Hauling & Contracting Co., 
Inc. Ext.—York, Penna., .... M. C. C. ...., 6-25-57, Div. 1. 


24.14 Shippers should not be required to depend on opposing motor 
carriers which are located at more distant points and have equipment in the 
considered area only during particular seasons. MC-96448, Sub 2, Brook 
Ledge, Inc. Ext.—R. I. & Other States, .... M. C. C. ...., 6-6-57, Div. 1. 

24.14 Applicant maintains a terminal and equipment at origin. Nearest 
terminal of opposing carrier is about 225 miles distant. Granted. MO- 
103378, Sub 56, Petroleum Carrier Corp. Ext.—Sulphuric Acid, 
M.C.C. ...., 6-7-57, Div. 1. 


24.15 Enlarged Patron Market 


24.15 Record supports finding that supporting shippers need motor- 
carrier service in addition to rail service in order to expand sales territory 
and to develop their respective businesses to maximum efficiency. Granted. 
MC-9895, Subs 88 & 89, R. B. “Dick” Wilson, Inc. Exts.—Vegetable Oils, 
6-7-57, Div. 1. 
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24.16 Commercial Competition 


24.16 Assuming that shipper’s competitors have contract carrier serv- 
ice available, that fact standing alone is not sufficient basis upon which to 
grant application for contract carrier authority. MOC-114655, Sub 3, Coast 
Transport, Inc. Ext.—Blaine, Wash., 5-8-57, Div. 1. 


24.16 Existing transportation service on described commodities does 
not appear to be comparable to that available to competitive shippers at 
other origins or adequate to meet reasonable transportation requirements 
of shippers at these origins. Granted MC-111545, Sub 11, Home Transp. Co., 
Inc. Ext.—Cast Iron Pipe, 5-3-57, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 To grant applicant authority by reason of its past operations or 
shippers’ use thereof would permit applicant to retain benefits of an obvi- 
ously unauthorized operation that grew to its present size at expense of other 
carriers. MC-C-1920, Atlanta-New Orleans Motor Freight Co., Inc. v. Floyd 
& Beasley Transfer Co., Inc., .... M. C. C. ...., 6-18-57, Div. 1. 


24.17 There is no ambiguity in applicant’s certificate; and, in circum- 
stances, past unauthorized operations do not have sufficient color of authority 
to entitle them to any substantial weight in determination of question 
whether present or future public convenience and necessity require proposed 
service. Applicant admonished to discontinue operations inconsistent with 
construction of certificate given in this report. MC-16022, Sub 6, Inter Mont 
Exp., Inc. Ext.—Elimination of Restriction, 5-2-57, Div. 1. 


24.17 Board properly refused to consider evidence of tonnage trans- 
ported without proper authority in determining issues here present. De- 


nied. MC-112049, Sub 3, McBride’s Exp., Inc. Ext.—TIll., .... M. C.C. ...., 
6-6-57, Div. 1. 


24.17 Although not necessarily controlling of public need, considera- 
tion has been given to evidence of past operations, where, as here, such 
operations were conducted under color of right, in determining that issue. 
Granted. MC-40215, Sub 7, Ray Richardson Ext.—Kan., 6-28-57, Div. 1. 


24.18 Patronage of Temporary Operation 


24.18 Grant of temporary authorities gives rise to no presumption 
that permanent authority is required. MC-115113, Iowa Packers Xpress, 
Inc. Com. Car. App., .... M. C. C. ...., 6-12-57, Div. 1. 


24.2 Traffic Available 
24.23 Possibly 


24.23 Although there is a possibility of future need for transportation 
of these commodities to other points in Mich., evidence in this respect is too 
speculative to support grant of authority. Denied to that extent. MC-113533, 
Sub 7, L. B. V. Gardella Ext.—New York, N. Y. Commercial Zone, 

M. C. C. ...., 6-7-57, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Question of rates is not properly an issue in application pro- 
ceedings, except in special circumstances not here present. Remedy is pro- 
vided in other proceedings under Act for determining fairness and reason- 
ableness of allegedly unjust rates and practices. MC-111543, Sub 11, Home 
Transp. Co., Inc. Ext.—Cast Iron Pipe, 5-3-57, Div. 1. 
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24.4 Adequacy of Facilities 
24.41 Charter Bus Equipment 


24.41 Opposing motor carriers have only a total of 27 buses with 
separate luggage compartments beneath vehicles, and 25 of these are in 
regular use; and considering overall volume of charter operations in area, 
there appears to be available from existing carriers only a limited amount 
of type of equipment required by supporting witnesses. MC-53686, Sub 2, 
Harry McCloskey Ext.—Four States, 6-20-57, Div. 1. 


24.43 Rail Equipment 


24.43 Shipper is now limited to rail service which has proved unre- 
liable to such an extent that its mill was forced to shut down until tank cars 
were obtainable. Availability of motor-carrier service as a supplement to 
rail service would help relieve the situation. MC-116062, Sub 1, California 
Exp. Inc. Ext.—Cottonseed Oil, 5-31-57, Div. 1. 

24.44 Tank Truck Equipment 


24.44 When moving fiy ash in bulk, it is necessary to use specially 
designed hopper type vehicles such as are used for transportation of dry 
cement, in bulk, and “‘hopper-type vehicles’’ is a more apt description than 
“tank vehicles.”” MC-102616, Sub 618, Coastal Tank Lines, Inc. Ext—Fly 
By «+s. eS , 6-18-57, Div. 1. 


24.44 Applicant’s tank trucks and drivers have been providing sup- 
porting shipper with urgently needed transportation for at least 18 months 
under a so-called lease arrangement with opposing carrier, whereby latter 
received 10 percent of revenue for use of its rights. Opposing carrier has 
not received appropriate vehicles. Granted. MC-103378, Sub 56, Petroleum 
Carrier Corp. Ext.—Sulphuric Acid, .... M. C. C. , 6-7-57, Div. 1. 


24.45 Flatbed Trailers 


24.45 Supporting shippers have been unable to obtain an adequate 
supply of needed flatbed equipment from existing carriers; and in some 
instances no such equipment has been available. At least one shipper lost 
business because of its inability to obtain such equipment from existing car- 
riers. Granted. MOC-2304, Subs 21 & 22, Kaplan Trucking Co. Exts.—N. J. 
& New England, .... , 6-28-57, Div. 1. 


24.46 Special Truck Equipment 


24.46 Use of applicant’s planned compartmentized trailer would afford 
a solution to shipper’s problem and enable maintenance of smaller inventor- 
ies. MO-16503, Sub 4, J. L. Guex Ext.—Groceries, ....M. C. C. , 5-8-57, 
Div. 1. 


24.46 Consignee requires its inbound asphalt shipments transported 
in insulated equipment complete with pumps and burners having capacities 
of about 6,000 gals. Asphalt must be delivered and unloaded by carrier 
at 400 degrees F., because there are no heating and unloading facilities at 
consignee’s plant. MC-30887, Sub 71, Shipley Transfer, Inc. Ext.—Mansfield, 
Penna., 6-20-57, Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 Service of existing carriers should be deemed satisfactory if it 
were shown that they were willing and able to meet reasonable transporta- 
tion needs of shippers. MOC-95350, Sub 1, R. W. & W. A. Jones Ext.—Oil 
Field Equipment, .... M. C. C. , 5- 27- 57, Div. 1. 

24.51 Emergency Shipments 

24.51 Authorization of an additional service for use solely in emerg- 

encies is not justified, particularly where as here no inadequacy of service is 


shown on part of existing carrier. MC-89726, Sub 4, F. W. Edmands, Inc. 
Ext.—Coke, 6-28-57, Div. 1. 
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24.51 Proposed service would be used only in emergencies as a supple- 
ment to rail service. Such a showing is insufficient to support grant of per- 
manent authority. MC-103051, Sub 19, Walker Hauling Co., Inc. Ext.— 
Macon, Ga., .... M. C. C. » 5-20-57, Div. 1. 


24.53 Railroad 


24.53 Rail service would not meet shipper’s needs because of shipper’s 
inability to absorb full C.Ls., and because of inconvenience and cost of trans- 
ferring shipments between rail cars and two of its warehouses which are not 
on rail sidings. MC-113487, Sub 8, Bellinger Transp., Inc. Ext.—Natick, 
Mass., 6-13-57, Div. 1. 


24.53 Rail service alone is not adequate to meet rapidly expanding 
needs of shippers because of shortage of hopper-type tank cars, need for de- 
livery to off-rail points, and inability of many consignees to accept and store 
Cc. L. quantities. MC-102616, Sub 618, Coastal Tank Lines, Inc. Ext.—Fly 
ae, ..+ EG. @. , 6-18-57, Div. 1. 


24.53 Aside from fact that there is no siding into shipper’s plant, use 
of rail service presents loading difficulties not encountered in motor-carrier 
service. Some consignees also demand motor-carrier deliveries, and certain 
destinations to which shipments move are not located on rail lines. MOC- 
29886, Sub 85, Dallas & Mavis Forwarding Co., Inc. Ext.—Churubusco, Ind., 

. a &. , 5-2-57, Div. 1. 


24.53 Rail service is not practicable as quarries are located at off-rail 
points. MC-116491, C. W. & K. Fisher, & Gerald Arnold Com. Car. App., 
6-20-57, Div. 1. 


24.53 Rail service is not adequate in all instances because shippers or 
their customers lack rail facilities, lack adequate storage facilities for, or are 
unable to use, tank-car volume, or, in case of drum shipments, drums are 
expensive and cumbersome to handle, or rail transit time is too long for 
reasonable needs due to nature or use of considered commodities. MO- 
110420, Sub 81, Quality Carriers, Inc. Ext.—Liquid Commodities, 

, 5-24-57, Div. 1. 


24.55 Motor Truck—Common Carrier 


24.55 Mishap in unloading one shipment, an isolated occurrence, would 
not warrant finding of inadequacy in existing service. MC-34209, Sub 6, 
J. S. Brimberry Ext.—Tanks, .... M. C. C. , 5-8-57, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 Shippers are entitled to motor-carrier service which is not sub- 
ject to contingency of negotiating satisfactory agreement for contract car- 
riage or burden of assuming obligations of such relationship. See 21 M. C. C. 
214. MO-113533, Sub 7, L. B. V. Gardella Ext.—New York, N. Y. Com- 
mercial Zone, .... M. C. C. , 6-7-57, Div. 1. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 Instances of unsatisfactory service cited by supporting shippers 
were few in number and must be considered as exceptions in view of amount 
of traffic these shippers have available. Fact that shipments are large, often 
require several vehicles, and move on very short notice indicates that occa- 
sional short delays in obtaining service may well be expected by supporting 
shippers. Inadequacy in existing service is not established. Denied. MC- 
113822, Sub 1, John Dalgarno Ext.—Seven States, .... M. C. C. 
6-26-57, Div. 1. 


24.60 In view of fact that shippers at one of two termini have ex- 
perienced delays and other inconveniences in their use of protestant’s service, 
it cannot be concluded that existing service meets their reasonable transpor- 
tation requirements. Granted. MC-31675, Sub 14, Northern Freight Lines, 
Inc, Ext.—Dahlonega, Ga., 5-20-57, Div. 1. 
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24.62 Animals & Products 


24.62 Smaller volume shipments of tallow and animal fats will enable 
consignee to reduce its inventory and reduce risk of these commodities turn- 
ing rancid in storage. As a result, proposed bulk service in tank vehicles 
will be a definite improvement over present rail service. MC-730, Sub 94, 
Pacific Intermountain Exp. Co. Ext.—Pocatello, Idaho, 6-19-57, Div. 1. 


24.65 Semi-Processed Material 


24.65 Protestant, which is unable to provide single-line or direct serv- 
ice, is not in position to offer prompt, dependable delivery and expedited 
service required by shipper. MC-2165, Sub 7, F. D. Langdon Ext.—Chemi- 
cals, 6-28-57, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 It does not appear that protestants would be able to provide 
direct and expeditious service that supporting shipper requires for its export 
movements. Granted. MC-4405, Sub 278, Dealers Transit, Inc. Ext.— 
Bus Bodies, .... M. C. C. ...., 5-8-57, Div. 1. 


24.68 Necessaries 


24.68 Primary objections to rail service are C.L. minimum require- 
ments, because distributors desire shipments in smaller quantities; greater 
breakage involved in rail movement as compared to motor movement; and 
policy of rapid inventory turnover which can be better realized by use of 
motor service, which can also provide more expeditious return of empty 
containers. MOC-115919, J. L. Calhoun & C. L. Johnson Com. Car. App., 
6-14-57, Div. 1. 

24.68 Rail service is not entirely satisfactory, particularly where ex- 
pedited service and split deliveries are required or where lack of rail sidings 
at customer locations involves drayage and extra handling. MC-26907, 
Sub 12, Ripon Trucking Co. Ext.—New York, N. Y., .... M. C. C. ...., 
6-4-57, Div. 1. 


24.69 Miscellaneous Manufactures 


24.69 Rail service fails to meet shipper’s needs on shipments of sole 
leather requiring prompt delivery. MC-111785, Sub 3, F. C. Burns Ext.— 
Leather, 6-28-57, Div. 1. 


24.8 Particular Type of Freight Service 


24.82 Supplemental 


24.82 Proposed operation will afford consignee a supplementary serv- 
ice to that provided by rail carriers which have not always had tank cars 
available for their needs. MC-116062, California Exp., Inc. Com. Car. App., 
5-8-57, Div. 1. 


24.9 Particular Type of Passenger Service 
24.95 Sedan Operations 


24.95 Charter bus service is not responsive to needs of college because 
of small number of students permitted to attend a particular event at any 
one time. MC-116338, Grant Ball Com. Car. App., 6-12-57, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Specific authority is required to operate over alternate routes 
because mileage difference between considered points exceeds 10 per cent 
limitation prescribed in so-called deviation order of June 28, 1955. MOC- 
35628, Sub 205, Interstate Motor Freight System Ext.—Kilby Road, 6-28-57, 
Dev. i. 
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25.00 Proposed alternate route is longer than corresponding service 
route segment, or in excess of 90 percent of such segment; and under Com- 
mission’s deviation order dated June 28, 1955, upon compliance with condi- 
tions set forth therein, applicant may operate over proposed route without 
specific authority. MC-19201, Sub 95, Pennsylvania Truck Lines, Inc. Ext. 
—Penna., 6-18-57, Div. 1. 

25.00 Under rules governing use of superhighways as alternate routes 
as set forth in Commission’s Deviation Rules Revised, 1957, applicant would 
be entitled to operate over proposed route. MC-3102, Sub 12, Shaw Transp., 
Inc. Ext.—Kan. Turnpike, 6-28-57, Div. 1. 


25.02 Nature & Extent 


25.02 Alternate routes for operating convenience only may be joined 
at their termini to another alternate route or to a service route at any point, 
authorized or unauthorized, on the latter. Compare 49 M. C. C. 440. They 
should never intersect at any intermediate point any service route or pass 
through any authorized point of service, either on-route or off-route. Re- 
quest treated as proposal for two alternate routes, to and from the authorized 
service point. MC-72442, Sub 5, Akers Motor Lines, Inc. Ext.—Alternate 
Routes, 6-28-57, Div. 1. 

25.02 Proposed route is designed to provide an alternate method of 
operation between certain points, but it may not be considered as a true 
alternate route because it is proposed to serve certain intermediate points 
and to bisect and join with certain presently authorized service routes. 
MC-105957, Sub 39, Delta Motor Lines, Inc. Ext.—Miss., 5-16-57, Div. 1. 


25.02 Nature of air transport is such that same need which warrants 
service between Ohio area and Port Columbus Airport also requires service 
between that airport and nearest feasible alternate airport in case of adverse 
climatic conditions or unexpected mechanical failure at former airport. 
MC-116101, E. L. Gromand Com. Car. App., .... > Se Se , 6-28-57, 
Div. 1. 


25.07 Requisite Proof 


25.07 No specific evidence was adduced with respect to such factors 
as length of existing route and of proposed route between proposed termini, 
volume of traffic now transported over existing route which would move over 
proposed route, frequency with which proposed route would be utilized, and 
expected annual savings in mileage and expense resulting from use of pro- 
posed route. Evidence essential to determination of alternate route author- 
ity, therefore, is lacking. MC-1187, Sub 20, Cushman Motor Delivery Co. 
Ext.—Ohio, .... M. C. C. , 6-10-57, Div. 1. 

25.07 In considering applications for authority to operate over so- 
called alternate routes, applicant must establish: (1) that he presently 
operates between affected points over practicable and feasible routes; (2) 
that he is an effective competitor with carriers operating between such points 
cver direct routes; and (3) that competitive situation will remain unchanged 
if authority sought is granted. MC-38541, Sub 7, D. E. White Ext.— 
Lebanon, Tenn., .... M. C. C. , 5-31-57, Div. 1. 

To Same Effect: 


MC-35628, Sub 205, Interstate Motor Freight System Ext.—Kilby Road, 
6-28-57, Div. 1. 


MC-3102, Sub 12, Shaw Transp., Inc. Ext.—Kan. Turnpike, 6-28-57, 
Dir... 1. 
25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 
Akers Motor Lines, Inc., MC-72442, Ext. Sub 5, 6-28-57. 
Garrett Freightlines, Inc., MC-263, Ext. Sub 74, Montpelier, Idaho, 
M. C. C A 


“ee eey 


Harwood Trucking, Inc., MC-8540, Ext. Sub 31, Ind., 
5-8-57. 
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25.08 Granted Upon Requisite Showing continued 
Interstate Motor Freight System, MC-35628, Ext. Sub 205, Kilby Road, 
6-28-57. 
Pacific Greyhound Lines, MC-1511, Ext. Sub 112, Calif., 6-19-57. 
Sub 113, Sacramento-Ostrom, Calif., 5-27-57. 
Pacific Motor Trucking Co., MC-78786, Ext. Sub 209, Oregon, .... M. C. C. 


a 


.., 6-5-57. 
Railway vA Agency, Inc., MC-66562, Ext. Sub 1344, Buckhannon, W. Va., 
Richardson, Ray, MC-40215, Ext. Sub 7, Kan., 6-28-57 (Richardson Transfer 
& Storage Co., Inc., substituted as applicant, 4-25-57, MC-FC-59881). 
Shaw Transp., Inc., MC-3102, Ext. Sub 12, Kan. Turnpike, 5-28-57. 
Transcontinental Bus System, Inc., MC-109780, Ext. Sub 48, Okla.-Mo., .... 
M.C.C. ...., 6-18-57. 
U. S. Truck Co., Inc., MC-59336, Ext. Sub 14, Mich.-Ohio, 6-18-57. 
White Star Trucking, Inc., MC-38170, Ext. Sub 15, Mich.-Ohio, 6-13-57. 
Yellow Transit Freight Lines, Inc., MC-112713, Ext. Sub 57, Okla., 
M. C. C. ...., 6-18-57. 
Sub 58, Tex.-Okla., .... M.C.C. ...., 6-18-57. 
25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied by Div. 1: 
C& tan Co., Inc., MC-83539, Ext. Sub 23, Kan., .... M. C. C. 
eee << ee Inc., MC-70203, Ext. Sub 32, Ill, .... M. C. C. 
5-17-57. 


White, D. E., MC-38541, Ext. Sub 7, Lebanon, Tenn., .... M. C. C. 
5-31-57. 
25.1 Present Base Route 
25.13 Present Restrictions 


25.13 Since operations over present routes are not restricted to service 
of auxiliary or supplemental type and one terminus is served by parent rail- 
way company and the other is not, no useful purpose would be served by 
restricting the alternate route in that manner. MC-78786, Sub 209, Pacific 
Motor Trucking Co. Ext.—Alternate Route—Oregon, .... M. C. C. 
6-5-57, Div. 1. 


25.3 Improved Operations 
25.30 Generally 


25.30 In addition to savings in mileage, use of proposed route would 
provide more expeditious service to express patrons. MC-66562, Sub 1344, 
Railway Exp. Agency, Inc. Ext.—Alternate Route—Buckhannon, W. Va., 
6-19-57, Div. 1. 


25.31 Shorter Route 


25.31 Grant would permit applicant to effect certain operating econo- 
mies between points which it now actively serves without adversely affecting 
any other carrier. Granted. MO-112713, Sub 57, Yellow Transit Freight 
Lines, Inc., Ext.—Okla. Alternate Route, .... M.C.C. ...., 6-18-57, Div. 1. 


25.32 Safer Route 


25.32 Applicant’s desire to eliminate operating hazards, standing alone, 
does not warrant affirmative action here. MOC-70203, Sub 32, Interstate 
Dispatch, Inc., Ext.—Alternate Route—TIl., .... M. C. C. ...., 5-17-57, 
Div. 1. 


25.32 A grant would tend to enhance safety potential of applicant’s 
operations, particularly handling dangerous explosives. MC-59336, Sub 14, 
U. S. Truck Co., Inc. Ext.—Alternate Route—Mich.-Ohio, 6-18-57, Div. 1. 
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25.36 Elimination of Gateways 


25.36 Proposed gateway elimination and operation over toll roads 
would promote safety and improve economy and efficiency of applicant’s 
service and thereby benefit public, without adversely affecting existing car- 
riers. MC-8540, Sub 31, Harwood Trucking, Inc. Ext.—Ind., .... M. C. C. 
cece WOO, BOT. Be 


25.4 Improved or New Service 
25.40 Generally 


25.40 Grant would result in establishment of new service which would 
alter present competitive situation to detriment of existing motor carriers. 
Denied. MC-83539, Sub 23, C & H Transp. Co., Inc. Ext.—Kan., 

Mm. C. ©. 200, 0-30-57, Div: 1. 

25.40 Grant of an alternate route should not result in a new service, 
and it is evident that this would occur if instant application were approved. 
MC-70203, Sub 32, Interstate Dispatch, Inc. Ext.—Alternate Route—IIL, 

« Mm. GO. 20 c05 Geko wt, Ee 4. 


25.40 Mileage savings would range from 12 to 60 miles. Considering 
that hauls involved range from 350 to 600 miles, saving in mileage and time 
will not result in any appreciable change in applicant’s present service. MC- 
2304, Sub 21, Kaplan Trucking Co. Ext.—N. J., .... M.C.C. ...., 6-28-57, 
Div. 1. 


25.40 Saving in mileage and transit time will result in some improve- 
ment in applicant’s service to public and on cumulative basis will contribute 
to savings, which will be of considerable importance to applicant. MC-1511, 
Sub 113, Pacific Greyhound Lines, Ext.—Sacramento-Ostrom, Calif. Alternate 
Route, 5-27-57, Div. 1. 


25.5 Effect Upon Competitive Position 
25.50 Generally 


25.50 It is difficult to preceive how mileage difference of 66 miles as 
between Denver and points in Pacific Northwest could greatly change com- 
petitive situation. MO-263, Sub 74, Garrett Freightlines, Inc. Ext.—Mont- 
pelier, Idaho, .... M.C.C. ...., 5-13-57, Div. 1. 


25.51 Present Competitive Ability 


25.51 Although applicant’s volume is relatively small when compared 
to that handled by certain protestants which maintain large fleets of equip- 
ment and operate over wide areas, when compared with applicant’s limited 
operations and limited equipment, conclusion is justified that applicant is 
handling volume of traffic substantial enough to place it in competition with 
existing carriers operating between the termini. MC-3102, Sub 12, Shaw 
Transp., Inc. Ext.—Kan. Turnpike, 6-28-57, Div. 1. 


26. Preservation of Sound Transportation Conditions 


26.1 ‘Follow the Traffic’ Doctrine 
26.10 Rule Since April 20, 1953 


26.10 In 61 M. C. C. 748, Commission virtually abandoned so-called 
follow-the-traffic principle and stated that no authority can be granted with- 
out a showing of inadequacy of service from the new location. MO-110117, 
Sub 5, Kendrick Cartage Co. Ext.—Paducah, Ky., .... M. C. C. 
6-13-57, Div. 1. 


26.4 Promote Operating Economy 
26.40 Generally 
26.40 Reduction of mileage and operating time over proposed route 
will enable applicant to conduct more efficient operation and at same time 
provide same essential type of service now performed. MC-10622, Sub 38, 
Yosemite Park & Curry Co. Ext.—Brockway, Calif., 6-11-57, Div. 1. 
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26.43 Balance Traffic 


26.43 Fact that proposed service would be desirable from an operating 
standpoint when undertaken in connection with a carrier’s other authority 
may show a carrier need but is not in itself sufficient reason for authorizing 
a second operation where there is insufficient traffic to otherwise justify an 
additional service. Denied. MC-4405, Sub 284, Dealers Transit, Inc. Ext.— 
Selma, Calif., .... M. C. C. ,» 6-26-57, Div. 1. 


26.43 Grant of authority for transportation of sugar on return move- 
ments after outbound movement of cookies is delivered will permit applicant 
to operate more efficiently in rendering supporting shipper complete and 
practicable service without unduly affecting existing carriers; and it will be 
in accordance with public interest. MC-26907, Sub 12, Ripon Trucking Co. 
Ext.—New York, N. Y., .... M. C. C. , 6-4-57, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Existing carriers normally should be accorded opportunity to 
transport all traffic they can adequately, economically and efficiently handle 
in territory which they serve before additional competitive services should be 
authorized. MC-16022, Sub 6, Inter Mont Exp., Inc. Ext.—Elimination of 
Restriction, 5-2-57, Div. 1. 

To Same Effect: 


MC-116188, L. V. Baltzell, Jr. Cont. Car. App., .... 
6-14-57, Div. 1. 


MC-34209, Sub 6, J. S. Brimberry Ext.—Tanks, .... M. C. C. ...., 
5-8-57, Div. 1. 


MC-114655, Sub 3, Coast Transport, Inc. Ext.—Blaine, Wash., 5-8-57, 
Div. 1 


MC-111069, Sub 13, Coldway Carriers, Inc. Ext.—Meat & Meat Products, 
6-28-57, Div. 1. 


MC-20723, Sub 3, E. Z. Martin Ext.—Wooden Pallets, 6-14-57, Div. 1. 


MC-1713, Sub 2, Dorsey Owings Ext.—Points in Va., .... M.C.C....., 
5-16-57, Div. 1. 


MC-110420, Sub 81, Quality Carriers, Inc. Ext.—Liquid Commodities, 
ae eS , 5-24-57, Div. 1. 

MC-103051, Sub 19, Walker Hauling Co., Inc. Ext.—Macon, Ga., .... 

q , 5-20-57, Div. 1. 


26.73 Motor Bus Carriers 


26.73 Applicant could route its buses over same city streets in Eliza- 
beth that both protestant and its affiliate now operate, which alternative 
would cause a greater diversion of traffic from protestants than that opera- 
tion proposed. Granted. MC-2880, Sub 11, Somerset Bus Co., Inc. Ext.— 
North Avenue (N. J.), 6-28-57, Div. 1. 


26.74 Motor Truck Carriers 


26.74 Needs of supporting shipper outweigh any possible adverse 
effect upon existing carriers. MC-95607, Sub 4, Kathryn Cadden Ext.— 
Display Cases, 6-26-57, Div. 1. 

26.74 Diversion of traffic from existing carriers could have a materially 
adverse effect upon their operations with resulting curtailment and dis- 
ruption of needed existing service. Such result is not justified, based merely 
upon claimed saving of about a half day in transit time between Denver and 
Oklahoma City, especially since no real need has been shown for that time 
saving. Denied to that extent. MOC-873, Sub 24, Sooner Freight Lines 
Ext.—Denver, Colo., 6-10-57, Div. 1. 





I. C. C. PRACTITIONERS’ JOURNAL 





26.74 Grant would have no material adverse effect upon opposing car- 
rier, since latter has never enjoyed shipper’s traffic. MC-116148, H. D. Wolf 
Cont. Car. App., 5-9-57, Div. 1. 


26.76 Rail Carriers 


26.76 Even if grant were to divert substantial amount of traffic from 
railroads, which seems unlikely in this case, shipper cannot be deprived of 
service it requires to meet competition and demands of its customers. MC- 
116205, R. L. Jenkins Com. Car. App., 6-25-57, Div. 1. 


26.76 Fact that there will be diversion from rail carriers is insuf- 
ficient ground to withhold authorization of motor-carrier service where pub- 
lic need has been established therefor. MO-110420, Sub 81, Quality Car- 
riers, Inc. Ext.—Liquid Commodities, .... M. C. C. ...., 5-24-57, Div. 1. 

26.76 Some traffic will probably be diverted from rail carriers by 
reason of institution of proposed service, but if shipper is to market its 
products and maintain its sales, it must have an adequate motor service 
available. MC-26907, Sub 12, Ripon Trucking Co. Ext.—New York, N. Y., 
06:04 Me Ws Ree 4.6 0:99 WORE Ts OE 2s 


27. Disposition of Applications 
27.1 Railroad Extensions 


27.11 Granted 


27.11 Railroad Extensions by Construction, Acquisition, or Operation 
Authorized by Div. 4: 


Alabama G. S. R. Co. Construction, F. D. 19225, 5-15-57. 
27.2 Motor Bus Operations 


27.21 Granted 


27.21 Applications for New or Extended Motor Bus Operations Granted 
by Div. 1: 


Atlantic Greyhound Corp., MC-1504, Ext. Sub 133, N. Car., 6-27-57. 
Sub 137, St. Marys, W. Va., 6-19-57. 
Ball Grant, Com. Car. App., MC-116338, 6-12-57. 
Fletcher, P. W., MC-114532, Ext. Sub 2, South English, Iowa, 6-28-57. 
Greyhound Corp., MC-1501, Ext. Sub 132, Meriden, Conn., 6-19-57. 
McCloskey, Harry, MC-53686, Ext. Sub 2, Four States, 6-20-57. 
—_ — W., MC-116066, Sub 2, Com. Car. App., .... M. C. C. 
-19-57. 
Somerset Bus Co., Inc., MC-2880, Ext. Sub 11, North Avenue (N. J.), 6-28-57. 
Yosemite Park & Curry Co., MC-10622, Ext. Sub 3, Brockway, Calif., 6-11-57. 
27.22 Denied 
27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1, except as otherwise noted: 


Arizona Bus Lines, Inc., MC-56914, Sub 1, Com. Car. App., 6-4-57, Div. 4 
(embraced in MC-F-5728). 


Bass, N. E., MC-116215, Cont. Car. App., 6-26-57. 


27.3. Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, except as otherwise noted: 
Alger, G. F., MC-46737, Ext. Sub 29, Fly Ash, .... M. C. C. ...., 6-18-57 
(embraced in MC-102616, Sub 618). 
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27.31 Granted continued 


Argo-Collier Truck Lines Corp., MC-41404, Ext. Sub 13, Coffee & Tea, 
M. 


C. C. , 6-28-57 (substituted for C. E. Weldon, 5-16-57, MC-FC- 
60065-A). 


Arizona-Pacific Tank Lines, MC-109584, Ext. Sub 29, Liquids in bulk, 
6-28-57. 

Arkansas Trucking Co., Inc., MC-114004, Ext. Sub 12, Trailers to Several 
States, 6-12-57. 


Axtell, D. S., MC-35624, Ext. Sub 11, Plywood, Calif., 6-26-57. 
B. B. & I. Motor Freight, Inc., MC-43177, Ext. Sub 23, Off-Route Point, 
5-22-57 (embraced in MC-35396, Sub 17). 


Barber Trucking, Inc., MC-108058, Ext. Sub 5, Paper Products, 6-28-57. 
Barrett, J. C., MC-116073, Com. Car. App., .... M. C. C. ,» 6-7-57. 
Beaufort Transfer Co., MC-78400, Ext. Sub 6, Japan, Mo., 6-13-57. 
Blackwelder, Jr., Wm. W., & Wm. S. Gray, Jr., MC-116093, Com. Car. App., 
5-10-57. 
Blair Transit Co., MC-23986, Ext. Sub 10, Arthur, Mich., 
6-14-57. 
Bonifield Bros, Truck Lines, MC-96498, Ext. Sub 12, Off-Route Point, 5-22-57 
(embraced in MC-35396, Sub 17). 


Bostwick, G. H., MC-99580, Sub 1, Com. Car. App., .... M. C. C. ...., 
7-10-57. 


Bray, Inc., Earl, MC-112822, Ext. Sub 2, Ponca City, Okla., .... M. C. C. 
«+e, 6-17-57. 
peosien, U. L., & J. C. Pitts, MC-8102, Ext. Sub 16, Liberal, Kan., 5-17-57. 


Buckingham Transp., Inc., MC-103435, Ext. Sub 68, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 


Burlington Truck Lines, Inc. MC-107500, Ext. Sub 12, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 


Burns, F. C., MC-111785, Ext. Sub 3, Leather, 6-28-57. 
Byars, Chas. G., MC-116289, Com. Car. App., 6-28-57. 
Cadden, Kathryn, MC-95607, Ext. Sub 4, Display Cases, 6-26-57. 
Calhoun, J. L., & C. L. Johnson, MC-115919, Com. Car. App., 6-14-57. 
California Exp., Inc., MC-116062, Com. Car. App., 5-8-57. 
Ext. Sub 1, Cottonseed Oil, 5-31-57. 
Calvert, Willard & Oscar, MC-115941, Com. Car. App., .... M. 
6-10-57. 
Chambers, W. M., MC-107002, Ext. Sub 100, Naval Stores, etc., .... 
o eee, 6-26-57. 


Chemical Tank Lines, Inc., MC-110525, Ext. Sub 314, Syracuse & Solvay, 
N. Y., 5-20-57. 


Chicago & N. W. Ry. Co., MC-42614, Ext. Sub 20, Express Shipments, 6-6-57. 
MC-116293, Ext., Twin Cities, 6-6-57 (initially filed by 
Chicago, St. P. & O. Ry. Co.) (embraced in MC-42614, 
Sub 20). 
Clark Transport Co., MC-106647, Ext. Sub 30, Minneapolis, Minn, 
M. C. C. , 6-14-57. 
Prior report, 69 M. C. C. 55, reversed. 
Coastal Tank Lines, Inc., MC-102616, Ext. Sub 618, Fly Ash, .... M. C. C. 
, 6-18-57. 


Cochrane Transp. Co., MC-29964, Ext. Sub 8, New York, N. Y., .... M. C. C. 
, 5-31-57. 
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27.31 Granted continued 
Colonial Refrigerated Transp., Inc., MC-115841, Ext. Sub 11, Montgomery, 
Ala., 6-28-57. 


Consolidated Freightways, Inc., MC-42487, Ext. Sub 297, Salem, Oregon 
By-Pass, .... M. C. C. ...., 5-6-57, Commission. Prior report 67 
M. C. C. 802, “q- 19-56 modified. 


D. & L. Transport, Inc., MC-116273, Com. Car. App., .... 
6-28-57. 

Dahlen Transport, Inc., MC-113410, Ext. Sub 7, Liquefied Petroleum Gas, 
rere , 6-24-57. 


Dallas & Mavis Porwerding Co., Inc., MC-29886, Ext. Sub 85, Churubusco, 
eee fo ee  - 


Dealers Transit, Inc., MC-4405, Ext. Sub 278, Bus Bodies, .... M. C. C. 
, 5-8-57. 
Sub 279, Vina Vista, Calif., 


Sub 281, Livermore, Calif., .... M. C. C. , 5-20-57 (em- 
braced in Sub 279). 


Sub 282, Portland, Oregon, .... M.C.C. ...., 6-6-57. 
Delta Motor Line, Inc., MC-105957, Ext. Sub 39, Miss., 5-16-57. 


Denver-Amarillo Red Ball Motor Freight, Inc., MC-105265, Ext. Sub 31, 
Glenn L. Martin Plant, 5-17-57 (embraced in MC-29988, Sub 58). 


Denver-Chicago Trucking Co., MC-29988, Ext. Sub 58, Glenn L. Martin Plant 
(near Waterton, Colo.), 5-17-57. 


Direct Transport Co. Ky., Inc., MC-114091, Ext. Sub 14, Salem, II1., 
M. C. C. 57. 


“2- 


Elliott, Vincent, MC- 59117, Ext. Sub 8, Fertilizer Solutions, .... M. C. C. 
A , 6-20-57. 

Federal Express, Inc., MC-40302, Ext. Sub 21, Off-Route Point, 5-22-57 
(embraced in MC-35396, Sub 17). 

Film Transport Co., MC-70470, Ext. Sub 5, Elimination of Restriction in 
Present Authority, .... M. C. C. , 6-18-57. 

Fisher, C. W. & Keith, & Gerald Arnold, MC-116491, Com. Car. Apps., 
6-20-57. 

Floyd & Beasley Transfer Co., Inc., MC-18088, Ext. Sub 23, Empty Contain- 
Th, «..: EC 6-18- 57 (embraced in MC-C- 1920). 


Fossmeyer, A. E., MC- 103802, Ext. Sub 5, Off-Route Point, 5-22-57 (em- 
braced in MC-35396, Sub 17). 


Frontier Delivery, Inc., MC-104675, Ext. Sub 4, International Traffic, 6-26-57. 
Furniture ew Co., Inc., MC-67200, Ext. Sub 5, Boats, .... M. C. C. 
Gallagher Freight Lines, Inc., MC-73675, Ext. Sub 18, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 
a caasennst L. B., MC-113533, _ Sub 7, New York, N. Y. Commercial Zone, 
. M. C. C. , 6- 7-57 
Sub 9, Mow York Counties, .... M. C. C. , 6-7-57 (em- 
braced in Sub 7). 
Sub 10, N. H., 6-19-57. 
Garrett Freight Lines, Inc., MC-263, Ext. Sub 82, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 
Garrison, B. F., MC-109324, Ext. Sub 11, Lead Hill, Ark., 6-19-57. 
esata bee & » eae a. Bin —— Ext. Sub 3, General Commodities, 


Gasoline Transport Co., MC-109637, Ext. Sub 42, Chattanooga, Tenn., 
6-10-57. 
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27.81 Granted continued 
Gentry, J. J.,. MC-115399, Ext. Sub 1, .... M.C.C. ...., 5-20-57. 


Gerard Motor Express, Inc., MC-891, Ext. Sub 7, Off-Route Point, 5-22-57 
(embraced in MC-35396, Sub 17). 


Gilbert Carrier Corp., MC-52579, Ext. Sub 30, Kearny, N. J., .... M. C. C. 
«+++, 6-19-57. 


Gould, Inc., R. A., MC-113094, Ext. Sub 6, Utah, .... M.C.C. ...., 6-17-57. 

Groendyke Transport, Inc., MC-111401, Ext. Sub 75, Fertilizer Solutions, 
.... M,C. C. ...., 6-20-57 (embraced in MC-59117, Sub 8). 

Gromand, E. L., MC-116101, Com. Car. App., .... M. C. C. ...., 6-28-57. 


Hancock Trucking, Inc., (Sheldon A. Key, Trustee), MC-25567, Ext. Sub 37, 
Off-Route Point, 5-22-57 (embraced in MC-35396, Sub 17). 


Hands, Wm. J., MC-82492, Ext. Sub 9, Storm Lake, Iowa, 6-7-57. 


Harris, J. A., MC-29780, Ext. Sub 5, Glenn L. Martin Plant, 5-17-57 (em- 
braced in MC-29988, Sub 58). 


Heeren, J. B., MC-1150, Ext. Sub 18, Agricultural Machinery, 5-17-57. 


Highway Motor Freight, Inc., MC-7348, Ext. Sub 4, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 


Hix, W. A., MC-111897, Ext. Sub 1, Lumber, 6-20-57. 
Home Transp. Co., Inc., MC-111545, Ext. Sub 11, Cast Iron Pipe, 5-3-57. 
Hooker Trucking Co., C. H., MC-87379, Ext. Sub 2, Conn.-Mass., 6-17-57. 


lllinois-California Exp., Inc., MC-48958, Ext. Sub 28, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 


Illinois Transit Lines, Inc., MC-15317, Com. Car. App., 6-19-57. Prior re- 
port 8 M. C. C. 45 modified. 


Independent Truckers, Inc., MC-55874, Ext. Sub 17, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 

Indianapolis & Southern Motor Express, Inc., MC-2986, Ext. Sub 17, Off- 
Route Point, 5-22-57 (embraced in MC-35396, Sub 17). 

Indianhead Truck Line, Inc., MC-108449, Ext. Sub 37, Wis. & Mich., .... 
mm, BG. «0s Ceres 

Interstate Motor Lines, Inc., MC-33641, Ext. Sub 25, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 

Iowa Packers Xpress, Inc., MC-115113, Com. Car. App., .... 
6-12-57. Prior report 5-10-56 modified. 

Jasper & Chicago Motor Exp., Inc., MC-108905, Ext. Sub 15, Aluminum Co., 
Warrick County, Ind., 5-22-57 (embraced in MC-35396, Sub 17). 

Jenkins, R. L., MC-116205, Com. Car. App., 6-25-57. 

Johnston’s Fuel Liners, Inc., MC-108380, Ext. Sub 43, Billings & Laurel, 
MONE. «20e BG. GO. 20.009 Swe 


Kaplan Trucking Co., MC-2304, Ext. Sub 21, N. J., .... 
6-28-57. 


Sub 22, New England, .... M.C.C. ...., 6-28-57 (embraced 
in Sub 21). 


Kienbaum, Jr., Carl, MC-116267, Com. Car. App., .... M. C. C. 
6-28-57. 

Knaus Truck Lines, Inc., MC-52746, Ext. Sub 46, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 


Laingor, G. I., MC-113824, Ext. Sub 3, Ga., .... M. C. C. ...., 6-26-57 
(reentitled Lain Transport, Inc.). Prior report, 67 M. C. C. 255. 


Langdon, F. D., MC-2165, Ext. Sub 7, Chemicals, 6-28-57. 
Ledge, Inc., Brook, MC-96448, Ext. Sub 2, R. I. & Other States, .... 


ees 
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27.31 Granted continued 
Ligon, Arnold, MC-35396, Ext. Sub 17, Aluminum Co., Warrick Co., Ind., 
69» ai ee We as 


Mangum Trucking Co., Inc., MC-116048, Com. Car. App., 6-19-57. 

Marshall, Inc., C. M., MC-112846, Ext. Sub 12, Huntington, Ind., 6-28-57. 

McBreen, G. M., MC-112188, Ext. Sub 2, Wash., 6-28-57. 

Merchants Motor Freight, Inc., MC-76266, Ext. Sub 93, Glenn L. Martin 
Plant, 5-17-57 (embraced in MC-29988, Sub 58). 

Merrill, P. E., MC-3252, Ext. Sub 16, Mt. Washington, N. H., 6-18-57. 

Midland Truck Lines, Inc., MC-21227, Ext. Sub 5, Aluminum Co., Warrick 
County, Ind., 5-22-57 (embraced in MC-35396, Sub 17). 

Millington, H. J., MC-116555, Com. Car. App., 6-28-57. 

Moore, Inc., R. B., MC-108651, Sub 9, 6-18-57. 

Motor Freight Corp., MC-2401, Ext. Sub 15, Aluminum Co., Warrick County, 
Ind., 5-22-57 (embraced in MC-35396, Sub 17). 

Navajo Freight Lines, Inc., MC-76032, Ext. Sub 98, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 

a a Co., Inc., MC-116045, Com. Car. App., .... 
5-9-57. 

Northern 


Freight Lines, Inc., MC-31675, Ext. Sub 14, Dahlonega, Ga., 
: a 


O’Boyle & Son, Inc., M. I., MC-106965, Ext. Sub 102, Helium, 6-19-57. 
Oneida Motor Freight, Inc., MC-83430, Ext. Sub 8, Off-Route Points (N. Y.), 
ces a eG 


Pacific Intermountain Exp. Co., MC-730, Ext. Sub 70, Glenn L. Martin 
Plant, 5-17-57 (embraced in MC-29988, Sub 58). 


Sub 94, Pocatello, Idaho, 6-19-57. 


Pehler & Sons, MC-5709, Ext. Sub 5, Bulk Feed & Fertilizer, 6-28-57 (now 
re-entitled John J. Pehler). Prior report, 68 M. C. C. 298, affirmed. 


Pennsylvania Truck Lines, Inc., MC-19201, Ext. Sub 92, State College, 

Penna., 5-8-57. 
Sub 95, Penna., 6-18-57. 

Petroleum Carrier Corp., MC-103378, Ext. Sub 56, Sulphuric Acid, 
M. C. C. ...., 6-7-57. Prior report, 66 M. C. C. 588, reversed. 

Poole, Walter, MC-115162, Ext. Sub 6, Building Material, 6-28-57. 

Pre-Fab Transit Co., MC-107295, Ext. Sub 44, Storage Tanks, .... M. C. C. 
...., 5-22-57, Commission. Prior report, 9-17-56, modified. 


Prucka Transp., Inc., MC-111700, Ext. Sub 9, Glenn L. Martin Plant, 5-17-57 
(embraced in MC-29988, Sub 58). 


Quality Carriers, Inc., MC-110420, Ext. Sub 81, Liquid Commodities, ... 
-_ © i « 


> .., 5-24-57 (changed from Quality Milk Service, Inc., 
5-4-56). 


Railway Exp. Agency, Inc., MC-66562, Ext. Sub 1333, Exeter, N. H., 6-28-57 
Sub 1337, Concord & Salem, Mass, 6-28-57. 
Sub 1346, Pendleton & LaFrance, S. Car., 6-28-57. 
Sub 1347, Seneca, S. Car., 6-18-57. 
Sub 1350, Brevard, N. Car., 6-19-57. 
Sub 1354, Springport, Mich., 6-28-57. 


Red Ball Transfer Co., MC-105807, Ext. Sub 18, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 
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27.31 Granted continued 

Refiners Transport & Terminal Corp., MC-50069, Ext. Sub 181, Toledo, Ohio, 
6-20-57. 

Refrigerated Transport Co., Inc., MC-107515, Ext. Sub 226, Frankfort, Mich., 
scene See Se Ge weece Ge 

Reynolds, G. B., MC-112851, Ext. Sub 3, Veedersburg, Ind., 5-13-57. 


Ringsby Truck Lines, Inc., MC-52709, Ext. Sub 63, Glenn L. Martin Plant, 
5-17-57 (embraced in MC-29988, Sub 58). 


Rio Grande Motor Way, Inc., MC-60012, Ext. Sub 37, Glenn L. Martin 
Plant, 5-17-57 (embraced in MC-29988, Sub 58). 
5-17-57 (embraced in MC-29988, Sub 58). 


ee: ~ om Lines, Inc., MC-116077, Ext. Sub 12, Sugar Land, Texas, 
6-7-57. 
Sub 23, Eldon, Texas, 6-28-57. 
Sub 24, San Antonio, Texas, 6-26-57. 
Ross, Finis, MC-45893, Ext. Sub 9, Kan., 5-13-57. 
Ruan Transport Corp., MC-107496, Ext. Sub 79, Oils, 5-17-57. 
Sub 87, Colmar, IIl., 6-19-57. 


Schroder’s Express, Inc., MC-35540, Ext. Sub 6, Aluminum Co., Warrick 
County, Ind., 5-22-57 (embraced in MC-35396, Sub 17). 


Shipley Transfer, Inc., MC-30887, Ext. Sub 71, Mansfield, Penna., 6-20-57. 
Simmerman, S. J., MC-116105, Com. Car. App., 5-27-57. 
Smith, Bill, MC-115679, Ext. Sub 1, Specified Commodities, 6-6-57. 


Snyder Bros. Motor Freight, Inc., MC-3379, Ext. Sub 36, Plant Site (Rocky 
Mount, Va.) .... M.C. C. ...., 6-19-57. 


Sooner Freight Lines, MC-873, Ext. Sub 24, Denver, Colo, 6-10-57. 

South State Oil Co., MC-112520, Ext. Sub 15, El Dorado, Ark., 6-11-57. 
Thompson, Antrim, MC-116016, Cont. Car. App., .... M.C. C. ...., 6-17-57. 
Transit Homes, Inc., MC-94350, Ext. Sub 11, Boca Raton, Fla., 6-20-57. 


Truck Transport Co., MC-5908, Ext. Sub 22, Aluminum Co., Warrick County, 
Ind., 5-22-57 (embraced in MC-35396, Sub 17). 


Underwood & Weld Co., Inc., MC-115917, Com. Car. App., .... M. C. C. 
oeee, 6-28-57. 


Union Transfer Co., MC-58948, Ext. Sub 76, Glenn L. Martin Plant, 5-17-57 
(embraced in MC-29988, Sub 58). 


Vance Trucking Co., Inc., MC-93980, Ext. Sub 25, N. Y., 6-28-57. 
Vesper, R. G. & O. A., MC-115458, Sub 1, Com. Car. App., .... M.C.C....., 
6-28-57. 
Walker Hauling Co., Inc., MC-103051, Ext. Sub 19, Macon, Ga., . 
«eee, 5-20-57. 
Sub 21, Cottonseed Oil, 6-3-57. 


Watson Bros. Transp. Co., Inc. MC-70451, Ext. Sub 181, Glenn L. Martin 
Plant, 5-17-57 (embraced in MC-29988, Sub 58). 


Weldon, C. E., MC-41404, Sub 13 (see Argo-Collier Truck Lines, Inc.) 


Western Auto Transports, Inc., MC-8681, Sub 43, Hydraulic Hammers, .... 
M. C. C. ...., 6-28-57. 


Wheelock Bros., Inc., MC-38183, Ext. Sub 38, Glenn L. Martin Plant, 5-17-57 
(embraced in MC-29988, Sub 58). 


Wilson, Inc., R. B. ‘‘Dick,’’ MC-9895, Ext. Sub 88, Vegetable Oils, 6-7-57. 
Sub 89, Aggregates, 6-7-57 (embraced in Sub 88). 


York Interstate Trucking, Inc., MC-113779, Ext. Sub 44, Tulsa, Okla., 
5-16-57. 





1262 I. C. C. PRACTITIONERS’ JOURNAL 





27.32 Denied 


27.32 Applications by Motor Truck Common Carriers for New or 
Extended Operations Denied by Div. 1, except as otherwise noted: 


Bonney Motor Exp., Inc., MC-94265, Ext. Sub 55, Norfolk & Suffolk, Va. to 
Four States, 6-27-57. 
Sub 60, Norfolk-Suffolk, Va. to Nine States & D. C., 
M. C. C. , 5-9-57 
Brimberry, J. S., MC-34209, Ext. Sub 6, ‘Teshke, 
Candler, W. R., MC-37421, Ext. Sub 8, N. Car., 
Columbia Transport, Inc., MC-719, Ext. Sub 4, Propane, 6-28-57. 
Commercial Transport, Inc., MC-104654, Ext. Sub 106, IIl.-Mo., 5-10-57. 
Cushman Motor Delivery Co., MC-1187, Ext. Sub 20, Ohio, .... M. C. C. 
, 6-10-57. 
Dalgarno, John, MC-113822, Ext. Sub 1, Seven States, 
6-26-57. 
Dealers Transit, Inc., MC-4405, Ext. Sub 284, Selma, Calif., 
: , 6-26-57. 
Direct Transport Co. of Ky., Inc., MC-114091, Ext. Sub 16, Hamilton County, 
Ohio, 6-28-57. 


Floyd & Beasley Transfer Co., Inc., MC-18088, Ext. Sub 24, Textile Mill 
Supplies, 6-18-57 (embraced in MC-C-1920). 


Garrett Freightlines, Inc., MC-263, Ext. Sub 81, Bulk Ore & Concentrates, 
6-20-57. 
Hill Lines, Inc., MC-76564, Ext. Sub 54, N. Mex., 


Inter Mont Exp., Inc., MC-16022, Ext. Sub 6, Elimination of Restriction, 
5-2-57. 


Jones, R. W. & Wilma A., MC-95350, Ext. Sub 1, Oil Field Equipment, 
M. C. C. , 5- 27-57, 


Koser, T. L., MC- 95813, Ext. Sub 7, Canned Goods, 5-17-57. 


Kramer Bros. Freight Lines, Inc., MC-3261, Ext. Sub 22, Hampstead, Md., 
6-28-57. 
Livestock Truck & Equipment Co., MC-116315, Com. Car. App., 6-28-57. 
Martin, E. Z., MC-20723, Ext. Sub 3, Wooden Pallets, 6-14-57. 
McBride’s Exp., Inc., MC-112049, Ext. Sub 3, IIl., 
Menelaus, E. G., MC-96461, Ext. Sub 1, Paola, Kan., 
6-7-57. 
Newsom Trucking Co., Inc., MC-69901, Com. Car. App., .... 
5-20-57, Commission. 


Ext. Sub 4, North Vernon, Ind., ‘ . & 
Commission, Prior report, 1-7-48 (embraced in MC- 
69901). 


Sub 5, Special Commodities, .... M. C. C. ...., 5-20-57 
Commission, Prior report, 1-7-48 (embraced in MC-69901). 


Peake, Ray, MC-1641, Ext. Sub 36, Asphalt, 6-20-57. 


Ruan Transport Corp., MC-107496 Sub 83, Com. Car. App., 6-10-57, Div. 4 
(embraced in MC-F-6373). 


Sub 85, Sugar Creek, Mo., 5-8-57. 


Schirmer Transp. Co., Inc., MC-103654, Ext. 36, Twin Cities Area, 
M. C. C. , 6-10-57. 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 
27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1, except as otherwise noted: 
Armored Motor Service Co., Inc., MC-3083, Ext. Sub 23, Miss., 5-13-57. 


Bellinger Transp., Inc., MC-113487, Ext. Sub 4, Baltimore, Md., 6-13-57 
(embraced in Sub 3). 


Brooks Armored Car Service, Inc., MC-115601, Sub 3, Sussex County, Del., 

cee a a oe » 6-10-57. 
Sub 4, New Castle County, Del., 
(embraced in Sub 3). 

Brown, Blake & Howard, MC-108456, Ext. Sub 9, Candy from Chicago, IIl., 
5-31-57. 

Burke, Thomas & Edward, MC-18257, Ext. Sub 2, Mo., 6-18-57. 

Bursch, Wm. P., MC-115524, Sub. 2, Cont. Car. App., .. 
5-13-57. 

Coldway Garriers, Inc., MC-111069, Ext. Sub 13, Meat & Meat Products, 
6-28-57. 

DeGrosa, Anthony, MC-115217, Ext. Sub 1, Middletown, N. Y., 6-19-57. 


Diamond Transp. System, Inc., MC-111472, Ext. Sub 41, Texas & La., 
M. C. , 6-20-57. 
Doty, R. C., MC-116015, Sub 1, Cont. Car. App., .... M.C.C. ...., 6-65-57. 
Edmands, Inc., F. W., MC-89726, Ext. Sub 4, Coke, 6-28-57. 
Francoeur, O. P., MC-116282, Cont. Car. App., .... M. C. C. , 6-28-57. 
Guex, J. L., MC-16503, Ext. Sub 4, Groceries, 
Hooker, G. L., MC-26120, Ext. Sub 1, Fla., 6-28-57. 
J-T ee ae Inc., MC-11185, Ext. 96, Burbank, Calif., .... M. C. C. 
, 5-17-57. 
Sub 97, Palmdale, Calif., .... M. C. C. ...., 5-17-57 
(embraced in Sub 96). 
Jeff Motor Lines, Inc., MC-111636, Ext. Sub 3, Plastic Pipe, 6-28-57. 
Kendrick —— MC-110117, Ext. Sub 5, Paducah, Ky., .... M. C. C. 
, 6-13-57. 
Kotwica, ar J., MC-114912, Ext. Sub 6, Copper, .... M. C. C. 
6-17-5 
Lozowick Trucking Co., Herman, MC-29660, Ext. Sub 7, Elizabeth, N. J., 
2% + i <> Oe , 7-83-57. 
New, W. B., MC-116053, Sub 1, Cont. Car. App., .. 


Pacific Motor Trucking Co., MC-78787, Ext. Sub 34, Oregon, 
R , 5-8-57, Commission. 

Ranson, Wm. F., MC-116272, Cont. Car. App., 5-17-57. 

Ripon ety <> * ame MC-26907, Ext. Sub 12, New York, N. Y., .... M. C. C. 
, 6-4-57. 

Shaw Warehouse Co., MC-109467, Ext. Sub 4, Meats & Related Products, 
M. C. C. , 6-7-57. 

Shaw, » Willis, & Eilts Bogan, MC-1165971, Cont. Car. App., .... M. C. C. 

6-28- 


Sibr & Sons, Inc., F. J., MC-111432, Sub 1, Cont. Car. App., 6-28-57. 
Stillpass Transit Co., Inc., MC-101126, Ext. Sub 57, Tonawanda, N. Y., 
6-28-57. 
Sub 63, Warren, Penna., 6-20-57. 
Truesdell, Inc., R. F., MC-6380, Ext. Sub 3, Fla., 6-28-57. 
Wolf, H. D., MC-116148, Cont. Car. App., 5-9-57. 


* e889 
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27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or 
Extended Operations Denied by Div. 1: 
Baltzell, Jr., L. V. MC-116188, Cont. Car. App., > o Ge , 6-14-57. 
Bellinger Transp., Inc., MC-113437, Ext. Sub 3, Natick, Mass., 6-13-57. 
C. & E. Trucking Corp., MC-111435, Ext. Sub 12, Ice Cream Mix, 
M. C. C. , 5-7-57 
Coast Transport, ie. MC- 114655, Ext. Sub 3, Blaine, Wash., 5-8-57. 
Sub 4, Yakima, Wash., 5-8-57 (embraced in Sub 3). 
District Hauling & Contracting Co., Inc., MC-26983, Ext. Sub 1, York, Penna., 
M. C. C. , 6-25-57. 
Pender, Saweseee, MC- 116239, Cont. Car. App., 6-5-57. 
Motorway Corp., MC-89706, Ext. Sub 24, N. J., .... M. C. C. , 6-6-57. 
Muskin Trucking Co., MC-96568, Ext. Sub 10, Ga.-S. Car., 6-28-57. 
Owings, Dorsey, MC-1713, Ext. Sub 2, Points in Va., 5-16-57. 
Sub 4, Waste Paper, 6-28-57. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.10 Generally 


28.10 Transfer of portion of water-carrier certificate approved. F. D. 
19789, Black Ball Transport, Inc. Certificate Transfer, 6-26-57, Div. 4. 


28.10 Transfer of freight-forwarder permit authorized. F. D. 19778, 
Western Freight Assn. Permit Transfer, .... I. C. C. , 6-24-57, Div. 4. 


28.13 Dormant 


28.13 For several years transferor had on file tariffs covering trans- 
portation of chemicals and related commodities, held himself out to transport 
and actually transported those commodities under considered rights and 
derived revenues of approximately $65,000 annually from such transporta- 
tion. Found that he was engaged in bona fide operations under rights 
transferred. MC-FC-59033, United Petroleum Carriers, Inc., eee & 
J. J. Sentner, Transferor, .... ,» 5-22-57, Div. 


28.3 Rennnstion 
28.36 Past Unauthorized Operations or Violation of Law 


28.36 There is no proof that there was any wilful intent on respond- 
ent’s part to violate terms of his certificates; and, since operations com- 
plained of have been discontinued, investigation may properly be discon- 
tinued with admonition to respondent that operations of type complained of 
should not be resumed without advance approval of Commission’s field staff. 
MC-C-1789, L. L. Erskine, Investigation & Revocation, 5-31-57, Div. 1. 


28.36 Respondent found to have transported certain factory machinery 
parts and glass without authority in violation of sec. 206(a)(1) of Act. 
Cease and desist order entered. MC-C-1777, Roy Stone Transfer Corp.— 
Investigation & Revocation, .... M. C. C. , 5-28-57, Div. 1. 


29. Abandonment 


29.1 Jurisdiction 
29.13 Lines Included 


29.13 Fact that res involved is a ferry line rather than segment of rail- 
road trackage does not affect Commission’s jurisdiction. Compare 290 
I. C. C. 249 (266), 285 U. S. 382, and 271 U. S. 153. F. D. 18781, New 
York Central R. Co. Ferry Abandonment, .... I. C. C. ...., 5-15-57, 
Commission. 
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29.2 When Granted 
29.23 System Earnings 


29.23 Continuance by a carrier of an unprofitable branch line opera- 
tion generally is not warranted, even though its overall operation is profit- 


able. See 257 1. C. C. 785. F. D. 19495, Chicago, B. & Q. R. Co. Abandon- 
ment, 6-6-57, Div. 4. 


29.3 Determination of Earnings 


29.31 Revenues 


29.31 Recent decrease in traffic has been due to severe and prolonged 
drought conditions, described as temporary, and there is merit to contention 
that with increased rainfall there is certain to be an increase in movement 
of traffic. F. D. 18920, Texas & N. O. R. Co. Abandonment, 6-13-57, Com- 
mission. 

29.34 Taxes 


29.34 No saving in property taxes in Iowa could be affected by an 
abandonment of line. See 282 I. C. C. 525. F. D. 19495, Chicago, B. & Q. 
R. Co. Abandonment, 6-6-57, Div. 4. 


29.4 Economic Effect 
29.41 Service 
29.41 Because none of passengers now using Erie’s ferry service would 
be left without adequate river-crossing service, factors relating to hardships 
upon ferry riders are of insufficient merit to control decision herein. See 


295 1. C. C. 285. F. D. 19247, Erie R. Co. Ferry Abandonment, .... I. C. C. 
, 6-26-57, Commission. 


29.41 To allow any governmental body a reasonable period to supply 
an alternative means of crossing Hudson River, if any plan should be con- 
templated, effective date of certificate deferred for 90 days. F. D. 18781, 
New York Central R. Co. Ferry Abandonment, .... I. C. C. ...., 5-15-57, 
Commission. 

29.45 Employees 

29.45 For protection of employees, 257 I. C. C. 700 conditions im- 
posed. F. D. 19495, Chicago, B. & Q. R. Co. Abandonment, 6-6-57, Div. 4. 

To Same Effect: 

F. D. 19440, Central R. Co. of N. J. Abandonment, 5-16-57, Div. 4. 

F. D. 19763, Great Northern Ry. Co. Abandonment, 7-1-57, Div. 4. 

F. D. 19706, Minneapolis & St. L. Ry. Co. Abandonment, 6-6-57, Div. 4. 
i rt D. 19720 and 19721, Missouri Pac. R. Co. Abandonments, 7-26-57, 

-* 


29.45 For protection of any railway employee adversely affected, 282 
I. C. C. 271 Ne ke we imposed. F. D. 19247, Erie R. Co. Ferry Abandon- 
mm, .... Lc &. , 6-26-57, Commission. 
a0 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Application By Railroads for Certificates Authorizing Abandon- 
ment Granted by Div. 4, except as otherwise noted: 
Central R. Co. of N. J., F. D. 19440, 5-16-57, 11 miles. 
Chicago, B. & Q. R. Co., F. D. 19495, 6-6-57, 21.7 miles. 
Delaware R. Co., F. D. 19695, 6-10-57, 8.87 miles. 


Erie R. Co. Ferry Abandonment, F. D. 19247, .... I. C. C. , 6-26-57, 
Commission. 


Great Northern Ry. Co., F. D. 19763, 7-1-57, 16.19 miles. 
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29.91 Granted continued 
Illinois Central R. Co., F. D. 19704, 6-24-57, 2.9 miles. 
Minneapolis & St. L. Ry. Co., F. D. 19706, 6-6-57, .211 mile. 
Missouri Pac. R. Co., F. D. 19720, 6-26-57, 7.59 miles. 
F. D. 19721, 6-26-57, 2.2 miles. 
New York Central R. Co. Ferry Abandonment, F. D. 18781, .... I. C. C. 
...., 5-15-57, Commission. Prior report, 295 I. C. C. 385, affirmed. 
Pittsburgh & Western R. Co., F. D. 19717, 5-29-57, 1.01 miles. 
Reading Co., F. D. 19709, 5-24-57, 468 feet. 
29.92 Denied 


29.92 Application by Railroad for Certificate Authorizing Abandon- 
ment Denied by Commission: 


Texas & N. O. R. Co., F. D. 18920, 6-13-57. Prior report, 11-2-56. 
3. FINANCE 
31. Jurisdiction 


31.0 Generally 
31.0 Generally 


31.0 State laws, if inconsistent with exercise of authority granted, 
must give way to paramount federal law. Jurisdiction of Commission under 
secs. 5 and 20a is plenary and exclusive and independent of all other state 
or federal authority. 334 U. S. 182, 197. F. D. 19686, Chicago & E. I. 


R. Co. Stock, 5-15-57, Div. 4. 
31.2 Nonnegotiable Obligations 
81.22 Conditional Sales 


31.22 Vendee’s outstanding equipment obligations are represented by 
conditional sales contracts unaccompanied by notes; hence they are not 


securities within meaning of sec. 214 of Act. MC-F-6309, Clark Tank Lines 
Co.—Pur.—Gordon Ray, 5-29-57, Div. 4. 


31.23 Stock Purchase Warrants 
31.23 No authority is sought with respect to issuance of the warrants 


or rights, and none is necessary. 240 I1.C. C. 99,111. F. D. 19761, Yose- 
mite Park & Curry Co. Stock, 6-26-57, Div. 4. 


32. Security Issues 
32.0 Generally 
32.01 Treasury Securities 


32.01 Applicant authorized to issue note, the proceeds of which may 
be used to acquire shares of applicant to be held as treasury stock. F. D. 
19788, Detroit & Canada Tunnel Corporation Note, 6-24-57, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
83.01 Guaranty of Subsidiary’s Obligation 


33.01 Authority granted to assume obligation and liability, as joint 
and several guarantors, by endorsement, in respect of the payment of the 


principal of and interest on bonds. F. D. 19757, Indiana Harbor Belt R. Co. 
Bonds, 6-19-57, Div. 4. 
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33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 


33.12 Issues of Equipment Trust Certificates to Acquire Equipment 
Authorized by Div. 4: 


Alabama G. S. R. Co., F. D. 19765, 6-11-57. 
Central of Ga. Ry. Co., F. D. 19768, 6-10-57. 
Wabash R. Co., F. D. 19610, 6-10-57. 


33.2 Additions & Betterments 
33.20 Generally 
33.20 Issues of Securities for Additions, Betterment or Rehabilitation 
Authorized by Div. 4: 
Yosemite Park & Curry Co. Stock, F. D. 19761, 6-26-57. 


33.21 Railroad Acquisition or Extension 


33.21 Issues of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4: 
Chicago & E. I. R. Co. Bonds, F. D. 19733, 6-6-57. 
Potomac Edison Co. Bonds, F. D. 19714, 5-16-57. 


33.28 Motor Truck Terminals 


33.23 Issues of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4: 
Central Freight Lines, Inc. Notes, F. D. 19770, 6-10-57. 
Gordons Transports, Inc. Notes, F. D. 19805, 7-1-57. 


33.4 Refinancing 


33.48 Railroad 

33.43 Issue of Railroad Securities to Refinance, Redeem or Refund 
Debt or Retire Capital Stock Authorized by Div. 4: 
Indiana Harbor Belt R. Co. Bonds, F. D. 19757, 6-19-57. 


33.5 Issues Incident to Unification 
38.53 Motor Truck 


33.53 Authority granted to issue capital stock and assume obligation 
in respect of securities. F. D. 19408, Commercial Transport Corp. Securities, 
6-4-57, Div. 4 (embraced in MC-F-6331). 


33.53 Authority granted to issue two promissory notes and assume 
liability in respect of outstanding securities of carrier acquired. F. D. 19604, 
Yellow Transit Freight Lines, Inc. Securities, 6-10-57, Div. 4 (embraced in 
MC-F-6484). 

33.6 Recapitalization 
33.61 Railroad 

33.61 Issues of Securities Incident to Recapitalization or Reincorpora- 
tion of Railroads Authorized by Div. 4: 

Pennsylvania R. Co. Stock, F. D. 19764, 6-5-57. 


33.62 Motor Bus 


33.62 Issue of Securities Incident to Recapitalization or Reincorpora- 
tion of Motor Bus Companies Authorized by Div. 4: 


Transcontinental Bus System, Inc. Stock, F. D. 19736, 6-25-57. 
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33.7 Employee Bonus Incentive Plans 
33.70 Stock Purchase Plans 


. 33.70 Issue of Stock in Connection with Stock Option Plan Authorized 
y Div. 4: 


Chicago, R. I. & P. R. Co. Stock, F. D. 19759, 6-20-57. 
Transcontinental Bus System, Inc., Stock, F. D. 19736, 6-25-57. 


33.70 Authority granted to issue common stock without par value, 
pursuant to provisions of restricted stock option plan, to be sold to certain 
salaried officers and employees of the applicant and its wholly owned sub- 
sidiaries, and proceeds from sale thereof to be used as stated herein. Impo- 
sition of a condition which would permit nonassenting stockholders to with- 
draw their capital from applicant not deemed appropriate. F. D. 19636, 
Chicago & E. I. R. Co. Stock, .... I. C. C. ...., 5-15-57, Div. 4. 


33.9 Stock Dividends or Splits 


33.91 Railroad 


33.91 Issue of Capital Stock as Stock Dividend or Split upon Railroad 
Stock Authorized by Div. 4: 
Virginian Ry. Co. Stock, F. D. 19690, 5-15-57. 
33.93 Motor Truck 

33.93 Issue of Stock Dividend or Stock Split of Capital Stock of Motor 
Truck Lines Authorized by Div. 4: 
McLean Trucking Co. Stock, F. D. 19730, 5-17-57. 


34. Alteration of Securities 


34.4 Interest 
34.40 Generally 


34.40 Upon petition, findings in prior reports, 60 M. C. C. 173 and 
70 M. C. C. 299, modified to authorize increase in annual rate of interest 
from 4 to 4% percent. Additional prior report, 65 M. C. C. 377. F. D. 
18516, C. & R. Trans. Inc. (Del.), Keeshin Freight Lines, Inc. (Del.), Keeshin 
Motor Exp. Co., Inc. (Ill.), Seaboard Freight Lines, Inc. (Conn.), & Na- 
tional Freight Lines, Inc. (Iowa)—Securities, 6-27-57, Div. 4. 


34.5 Debt Indenture 
34.50 Generally 
34.50 Upon petition, findings in prior reports, 60 M. C. C. 173 and 
70 M. C. C. 299, modified to authorize amendment of schedule of installment 
payments. Additional prior report, 65 M. C. C. 377. F. D. 18516, C. & R. 
Trans. Inc. (Del.), Keeshin Freight Lines, Inc. (Del.), Keeshin Motor Exp. 


Co., Inc. (Ill.), Seaboard Freight Lines, Inc. (Conn.), & National Freight 
Lines, Inc. (Iowa)—Securities, 6-27-57, Div. 4. 


35. Corporate Reorganization 


35.9 Consummation 
35.99 Allowances 


35.99 Maximum Allowances for Parties and Counsel Prescribed by 
Div. 4: 


Missouri Pac. R. Co. Reorganization, F. D. 9918, 5-28-57, Div. 4. 


44.01 
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4. SERVICE & OPERATIONS 
44. Accessorial 


44.0 Generally 
44.01 Privileges or Duty 


44.01 Commission has never condemned reasonable transit or diversion 
privileges, such as stopping for partial loading and unloading, diversion of a 
car from one destination to another, stopping for milling or fabrication, or 
storage, where nature and sale of commodity requires such privileges; but 
improper use of freight cars has been looked upon with disfavor. It is not 
within Commission’s province to pass on merits of merchandising lumber by 
firm sales and transit sales; deliberate routing of traffic so as to slow move- 
ment thereof is practice which cannot be regarded as in public interest. 
No. 31466, Chicago, M., St. P. & P. R. Co. v. Spokane, P. & S. Ry. Co., . 

, 5-10-57, Commission. 


44.2 Transit 
44.20 Generally 


44.20 Stopping-in-transit arrangement cannot be established at 4 
point which a motor carrier is not authorized to serve; otherwise a motor 
carrier would be able to establish such arrangements at any nonservice point 
and thereby, in effect, modify its outstanding certificate without observing 
statutory procedure and requirements. 53 M. C. C. 597; 63 M. C. C. 669. 


A transit privilege rests upon a legal fiction that transportation services 
to and beyond transit point constitute a continuous shipment of articles 
from point of origin to destination. However, privilege upon which fiction 
is predicated must be in consonance with carrier’s operating authority. Legal 
fiction only forms a basis for assessment of more favorable rates than would 
obtain if inbound and outbound movements were treated as separate ship- 
ments. I & S M-9207, Storage in Transit—Nick Strimbu & Sons, 

, 6-19-57, Div. 3. 


46. Safety 


46.3 Block Signals 
46.31 Manual 


46.31 In the Matter of Application for Approval of Proposed Modifica- 
tions of Systems or Devices under Sec. 25(b) of Act, as amended: Applica- 
tion for approval of discontinuance of manual block system between Nor- 
wood, N. Y. and Alburgh, Vt., between Alburgh and No. Bennington, Vt., 
and between Rutland, Vt. and Bellows Falls, Vt., denied, because present 
manual block system with three-position signals affords greater protection 
than proposed train order system with two-position signals, in that former 
indicates condition of block or territory ahead to train crews. No. 

Sub 146, Rutland Ry. Corp., BS-Ap. 13879, .... I. C. C. ...., 5-14- 57, 
Div. 3. 


46.7 Motor Carrier Regulations 
46.70 Generally 


46.70 Rules and regulations prescribed for carriers of migrant workers 
by motor vehicle, establishing requirements with respect to comfort of pas- 
sengers, qualifications and maximum hours of service of operators, and safety 
of operation and equipment. Ex Parte MC-40, Motor Carrier Safety Regu- 
lations, (Part 198), .... M. C. C. , 6-17-57, Commission. 
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46.70 Lighting devices on equipment must be in working order during 
day. Contrary interpretation might serve to excuse operation with defective 


lights by a vehicle unavoidably detained on highways after dark. 64 
M. C. C. 405. 


Motor vehicles stopped in transit are being ‘operated’ within intent 
and meaning of sec. 193.1 of regulations, and equipment deficiencies dis- 
covered at such times are violations of part 193. 


Carriers are responsible for accidents caused by “driver failure” 
(fatigue). Sec. 190.32 of Safety Regulations. MC-112718, —_ 57, Yellow 
Transit Freight Lines, Inc. Ext.—Okla. Alternate Route, .... M. C. C. 

6-18-57, Div. 1. 










5. RATE STRUCTURE 
52. Freight Classification 
52.0 Generally 





52.03 Use of Article 


52.03 Intrinsic nature of an article and not incidental use determines 
its identity for ratemaking purposes; thus, fact that similar engines could 
be, and sometimes were, used to power agricultural equipment and power 
trucks, is not controlling. Compare 194 F. 2d 777. No. 31708, Louthan- 
Dowell Motors v. Alton & S. R., .... 1. C. C. 5-15-57, Div. 3. 


52.05 Traffic Movement 


52.05 Competition is not normally a consideration in initial establish- 
ment of classification ratings nor is competition a normal consideration in 
making amendments to classification. Basic ratings in classification reflect 
maximum reasonable levels, as distinguished from exceptions ratings on 
lower levels, which all carriers are privileged to maintain provided they 
are not unduly low. I & 8 6497, Freight Forwarder Traffic in Official Terri- 
Cy, .«.. B.S. 6-11-57, Div. 3. 


53. Rate Adjustments 
53.3 Class Rates 






















53.30 Generally 


53.30 Applicable rates exceeded classification basis, which is generally 
regarded by Commission as maximum for — on any shipment. 
No. 31709, Bona Allen, Inc. v. Norfolk & W. Ry. Co. oc ae a 
5-31-57, Div. 2. 


53.30 A commodity or exceptions rate that is higher than correspond- 
ing rate based on classification rating is an abnormality which requires spe- 
cial justification. Because of numerous and complex problems brought about 
by adoption of the 28300 scale, reparation based on such abnormalities has 
been denied, 291 I. C. C. 21; 294 I. C. C. 307. However, except in extra- 
ordinary circumstances, not here present, a five-year period is maximum that 
may be regarded as reasonable for purpose of eliminating the abnormalities, 
which may not be justified after May 30, 1957, under principle announced in 
294 I. C. C. 307. No. 31279, Endicott-Johnson Corp. v. Akron, C. & Y. R. 
Co., 5-1-57, Commission. 


53.4 Commodity Rates 
53.41 L.C.L. or L. T. L. 


53.41 L. T. L. traffic is essentially class-rate traffic, and lower rates 
thereon should be established only under compelling circumstances. I & 8S 
M-9121, Pulpboard—Richmond, Va. to Md. & D. C., .... M. C. C. 
5-9-57, Div. 2. 


ey eeeeys 
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53.7 Minimum Weights 
53.72 Excess of Capacity 


53.72 Commodity rate and minimum assailed applies on automobile 
parts, in straight or mixed C. Ls., and is not unjust or unreasonable by 
reason of fact that one of many articles embraced in commodity group cannot 
be loaded to the minimum. No. 31669, Fedders-Quigan Corp. v. Detroit & 
T. S. L. R. Co., .... I. C. C. ...., 5-1-57, Commission. 


53.72 Motor-carrier minimum weights greater than amounts which 
can be transported in single vehicle are not necessarily unlawful, where 
they are warranted by carrier competition, and in connection with rates to 
which they are subject, yield adequate earnings. See 54 M. C. C. 413, 417. 
I & S M-5299, Liquors between Brownsville, Penna. & Louisville, Ky., . 

M. C. C. ...., 6-14-57, Commission. 


53.73 Multiple Vehicle Loads 


53.73 In a number of recent proceedings minimum weights for motor 
carriers in excess of carrying capacity of single vehicles, but which approxi- 
mate two or more full loads for proponent’s vehicles, have been approved. 
I & S M-8557, Reclaimed Rubber—Akron, Ohio to Oaks, Penna., 

M. C. C. ...., 5-28-57, Div. 3. 


54. Joint or Through Routes, Rates & Divisions 


54.2 Establishment 
54.21 Voluntary 


54.21 Failure and refusal of defendants to join in establishment of 
through routes and joint rates via Spokane, Wash., in connection with com- 
plainant and its connections, the same as apply by defendants’ system lines, 
found not to discriminate against complainant or to result in undue prefer- 
ence or prejudice between shippers or localities, and establishment of such 
routes and rates in connection with complainant found not shown to be 
necessary or desirable in public interest in order to provide adequate, and 
more efficient or more economic transportation. No. 31466, Chicago, M., St. 
P. & P. R. Co. v. Spokane, P. & S. Ry. Co., .... I. C. C. ...., 5-10-57, 
Commission. 


54.3 Carrier’s Right to Long Haul 
54.30 Generally 
54.30 Combination rates over a route that short-hauls a carrier may 
justifiably be higher than joint rates remaining in effect over other routes. 


See 220 1. C. C. 110. I & S 6495, Routing Cancellation—Phosphate Rock— 
Seaboard Air Line-Atlantic Coast Line, .... I. C. C. ...., 5-29-57, Div. 3. 


54.4 Routes 


54.43 Circuitous 


54.43 There should be a drastic revision of the routing available in 
connection with these rates, particularly with a refund of approximately 10 
percent of gross revenue for tank-car rental. Allowable degree of circuity 
should not exceed 40 percent of shortest tariff-route distance. No. 319380, 
Molasses—Gulf Ports to Middlewest, .... I. C. C. ...., 5-22-57, Div. 3. 


54.8 Cancellation of Joint Routes or Rates 
54.80 Generally 


54.80 In 245 I. C. C. 183, 188, Commission construed words ‘“‘con- 
sistent with public interest,’ as used in sec. 15(3) of Act, to mean “‘not con- 
tradictory or hostile to public interest.’’ Thus proponent is not required to 
show affirmatively that its action here will benefit shipper. I & S 6541, 
Phosphate Rock Routing Cancellation—Seaboard Air Line R. Co., 

I. C. C. ...., 6-26-57, Div. 3. 
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54.80 Route proposed to be cancelled offers no faster or superior 
service than would be available over respondent’s long-haul routes, and 
closing of former would not result in any serious injury to shipping public 
either in service or rates; and it thus appears that cancellation is neither 
contradictory nor hostile to public interest. Findings in 299 I. C. C. 147 
reversed on reconsideration. I & S 6495, Routing Cancellation—Phosphate 
Rock—Seaboard Air Line-Atlantic Coast Line, .... I. C. C. ...., 5-29-57, 
Div. 3. 


54.81 One of Several Routes 


54.81 Through routes are and will continue to be available on this 
traffic from and to points concerned from and to which there is likely to be a 
future movement of phosphate rock, at same rates now in effect via Hampton, 
and so far as appears, those routes are adequate for needs of public. 1&8 
6541, Phosphate Rock Routing Cancellation—Seaboard Air Line R. Co., 
cass Be She Gs 000g COO, Ba Ss 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Necessity for drayage from rail head to certain storage areas 
affords no reason for precluding rail carriers from an opportunity to compete 
for line-haul movements. I & S M-8809, Glass Pellets—Newark, Ohio to 
Huntingdon, Penna., .... M. C. C. ...., 5-29-57, Div. 2. 


55.01 Carriers have a right to initiate lawful rate adjustments cal- 
culated, in their judgment, to obtain or retain desired traffic. I & S M-8796, 
Iron & Steel—Ill. to Mound & Spring Park, Minn., .... M. C. C. ...., 
6-19-57, Div. 3. 


55.04 Market Equalization 


55.04 There is no support for reducing rates to New York City and 
Philadelphia on ground of discrimination against La Crosse shipper, since 
rates in reverse direction, so far as appears, are same as present rates from 
La Crosse. Moreover, proposed rates to those points would not cover fully 
distributed costs, using averages shown of record. I & S 6704, Boots or 
Shoes—Wis. to Mass., N. Y. & Penna., .... I. C. C. ...., 6-26-57, Div. 2. 


55.1 Reduced Rates to Meet Competitive Rates 


55.10 Generally 


55.10 Total transportation cost to receiver of goods delivered to their 
final destination over respective modes of carriage is entitled to important 
consideration in a situation of this kind. 283 I. C. C. 219. I & S 6693, 
Alcoholic Liquors from Peoria, Ill. to Cincinnati, Ohio, .... 

5-24-57, Div. 2. 


55.10 Factors other than cost of transportation, such as competition 
between carriers, must be considered in determining competitive rates. 321 
U. S. 194. I & S M-5299, Liquors between Brownsville, Penna. & Louisville, 
Ky., .... M.C.C. ...., 6-14-57, Commission. 


55.2 Destructive Competition 
55.20 Generally 


55.20 There is no warrant for requiring rates of one form of transport 
to be on same level as those of another form, rendering a different type of 
service, in absence of evidence that costs of performing services are sub- 
stantially the same. 297 I. C. C. 465. No. 31881, Eastern Central Motor 
Carriers Assn., Inc. v. ABC Freight Forwarding Corp., .... I. C. C. 
5-15-57, Div. 3. 
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55.23 Rail v. Motor Carrier 


55.23 Inasmuch as rail carriers are not handling this traffic under 
present rate structure, there is no convincing evidence that proposed adjust- 
ment would develop into destructive rate war or otherwise contravene 
National Transportation Policy. I & S M-9217, Electrical Appliances—New 
York, N. Y. to Penna. & W. Va., .... M.C. C. ...., 6-19-57, Div. 2. 


55.23 It does not appear that rail carriers would be able to meet 
motor-carrier competition as a result of additions made by rail carriers to 
their rates on this traffic pursuant to authorizations in Ex Parte 196. 1&8 
M-8193, Liquors—Between Louisville, Ky. & Penma., .... M. C. C. ... 
5-10-57, Div. 3. 

55.26 Forwarder 


55.26 Proposed rates are generally lower than rates of other forward- 
ers; and, according to the latter, there is no real competition between freight 
forwarders and rail carriers. There is no justification for proposed rates. 
Burden of proof is upon respondent. I & S 6709, Less-Carload Class Rates— 
Inter State Exp., Inc., .... I. C. C. ...., 7-2-57, Div. 2. 


55.4 Inherent Advantage 


*? 


55.42 Motor Carrier 


55.42 Record establishes that if respondents are to participate in 
movement of this traffic, their rates must be on a substantially lower level 
than those for more advantageous motor-carrier service. 

Alcoholic Liquors from Peoria, Ill. to Cincinnati, Ohio, .... 
5-24-57, Div. 2. 


55.7 Private Carrier Competition 
55.70 Generally 


55.70 Public carriers may meet competition of private carriers, includ- 
ing unregulated shippers’ associations and pool-car operators, if they can 
do so at compensatory rates. 280 1. C. C. 593, 596; 293 I. C. C. 515, 517. 
No. 31881, Eastern Central Motor Carriers Assn., Inc. v. ABC Freight For- 
warding Corp., .... I. C. C. ...., 5-15-57, Div. 3. 


55.8 Compensativeness 
55.80 Generally 


55.80 Before Commission may approve proposed reduced rates, they 
must be shown to be compensatory. I & S M-9161, Alcoholic Liquors—Mich. 
to Ill. & Penna., .... M.C.C. ...., 6-20-57, Div. 2. 

55.81 Burden of Showing 


55.81 Before a proposed reduced rate can be approved, it must appear 
that rate would be compensatory for service to be performed thereunder, 
which showing requires either dependable cost data or comparisons of other 
rates which are shown to be on a just and reasonable level. I & S M-8959, 
Automobile Parts—South Bend, Ind. to Sterling Plant (Ford Motor Co., 
Mich.), .... M. C. C. ...., 5-22-57, Div. 2. 


55.81 In proceedings of this nature, the Act imposes upon proponents 
the burden of proving, as a minimum requirement, that proposed reduced 
rates are reasonably compensatory. That burden is not met by a showing 
that proposal would produce greater revenue than that derived from a mini- 
mum shipment at present rate. I & S M-8809, Glass Pellets—Newark, Ohio 
to Huntingdon, Penna., .... M. C. C. ...., 5-29-57, Div. 2. 

55.81 In proceedings of this nature, burden is upon respondent to show 
that proposed rate is just and reasonable. An important element to be con- 
sidered is whether rate is compensatory. A determination in that respect 
requires some cost evidence which can be related to particular movement or 
pertinent rate comparisons, or both. I & S M-9317, Groceries—Between 
New York, N. Y. & Philadelphia, Penna., .... M.C. C. ...., 6-5-57, Div. 2. 
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55.81 Record is deficient in that no cost data or rate comparisons have 
been presented to enable determination of compensatory character of pro- 
posed rate. In these circumstances, respondent has not borne its statutory 
burden of proof. I & S M-9295, Iron or Steel—Monessen, Penna. to Akron, 
Giie, .... B.C. GC. ... <5 &E0-ST, Div. 2. 


55.81 Burden of proof is upon respondent to show that proposed rate 
is just and reasonable. An essential element to be considered is whether 
rate would be reasonably compensatory. No specific cost data are of record; 
and from limited rate comparisons offered, compensatory character of pro- 
posed rate cannot be determined. I & S M-9105, Rough Castings—Trafford, 
Penna. to Mansfield, Ohio, .... M. C. C. ...., 5-15-57, Div. 2. 


55.82 Rail Rates 


55.82 Because of economical handling of this traffic at origin and 
enroute, mostly in trainloads, costs developed by use of Rail Form A are not 
entirely suitable for determining costs. on this traffic. I & S 6177, Orude 
Sulphur from La. & Texas to Va., .... I. C. C. ...., 5-27-57, Commission. 


55.83 Motor Carrier Rates 


55.83 Giving due consideration, among other facts, to high incidence 
of empty mileage in respondent’s operations, evidence is not persuasive that 
proposed rates are compensatory. I & S M-9133, Angles, Beams, Channels— 
Penna. to Ohio & W. Va., .... M. C. C. ...., 6-26-57, Div. 2. 


55.83 From rate comparisons submitted, it is apparent that proposed 
rates would yield substantially greater earnings than general run of com- 
modity rates on like traffic in same area. Evidence is convincing that pro- 
posed rates are reasonably compensatory. I & S M-8817, Boxes, Pulpboard, 
etc.—Milwaukee, Wis. to Ind., Ky. & Ohio, .... M. C. C. ...., 6-14-57, Div. 
3. 


55.83 Respondent relies on revenue from additional L. T. L. shipments 
moving in same vehicle to cover full cost of service. The result is not shown 
with sufficient definiteness to warrant conclusion that proposed rate would be 
reasonably compensatory. I & S M-8921, Candy & Chemicals—Between Twin 
Cities, Minn. & Chicago, Ill., .... M. C. C. ...., 6-38-57, Div. 2. 


55.83 Yield of 36 cents a truck-mile for one-way distance of 122 miles 
is relatively low, and in absence of cost data or more extensive rate compari- 
sons, may not be found remunerative. I & S M-9111, Commodities—Liberty 
Trucking Co., .... M.C.C. ...., 5-9-57, Div. 2. 

55.83 An essential element of proposed minimum rates is their com- 
pensativeness. I & S M-8891, Farm Supplies—Chicago, Dll. to Wis., .... 
M. C. C. ...., 6-20-57, Div. 3. 


56. Demurrage & Storage 


56.0 Generally 
56.01 Nature & Purpose 


56.01 Primary purpose of demurrage regulations is to promote equip- 
ment efficiency by penalizing undue detention of cars. 253 U. S. 319, 323. 


Embargo of shippers who make a practice of unduly detaining cars or 
issuance of emergency service orders against such shippers by Commission 
are not satisfactory or proper substitutes for reasonable demurrage rules 
and charges applicable generally throughout the country. I & S 6646, 
Increased Demurrage Charges—1956, .... I. C. C. ...., 5-27-57, Com- 
mission. 


56.03 Export Shipments 


56.03 More liberal demurrage rules and charges established and main- 
tained on export, import, coastwise, and mine traffic, based on material 
differences in transportation conditions, have been recognized for many years 
and found lawful in specific instances. I & S 6646, Increased Demurrage 
Charges—1956, .... I. C. C. ...., 5-27-57, Commission. 
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56.2 Detention of Equipment 


56.20 Generally 


56.20 No shipper has an inherent right to detain cars beyond free 
time and thus prevent their use by other shippers for transportation of 
goods in general public interest. 

Proposed basic charge of $4 should continue for first four days of deten- 
tion beyond free time, and $8, twice the basic charge, for detention in excess 
of four days beyond free time, will be just and reasonable. I & S 6646, 
Increased Demurrage Charges—1956, .... I. C. C. ...., 5-27-57, Com- 


mission. 
56.3 Relief from Penalties 
56.83 Weather Conditions 


56.33 Forces beyond control of complainants were proximate cause of 
car detention, and due diligence was exercised in efforts to release cars. 
Demurrage charges found unjust and unreasonable. No. 32005, Alexander 
Construction Co. v. Minneapolis, St. P. & S. S. M. R. Co., .... 1.0. C....., 


5-23-57, Div. 3. 
57. Tariffs 


57.3 Interpretation 
57.39 Particular Provisions 


57.39 User of a tariff reasonably has right to rely upon plain and 
definite language employed by framers of a tariff provision. Language em- 
ployed in item 300-B of uniform class-rate tariff appears to be clear and 
definite and needs no construction to ascertain meaning thereof as applied 
to considered shipments. There was in effect here no “classification excep- 
tion’’ rating “fon a given shipment.’’ No. 31757, General Motors Corp. v. 
New York Central R. Co., .... I. C. C. , 6-26-57, Div. 2. 


58. Gene 


58.0 Generally 
58.02 Misrouting 


58.02 It is within power of carriers to limit rates published in their 
tariffs by restrictions as to routing; and if they do not intend rates to apply 
cver certain routes, they must so restrict their use by proper notation in 
tariff. Questions of circuity or unreasonableness of routes are imma- 
terial when, as here, tariff affirmatively provides that rates therein apply over 
all routes made by use of lines of carriers parties to tariff. See 284 I. C. C. 
461, and 287 I. C. C. 239. It was duty of carrier to forward shipment over 
cheapest available route. See 293 I. C. C. 277. No. 32002, J. M. Tull Metal 
& Supply Co. v. Baltimore & O. R. Co., .... I. C. C. , 6-28-57, Div. 3. 


58.1 Description of Articles 
58.10 Generally 


58.10 Commodity description shown on bills of lading is not controlling 
as to identity of commodity shipped. No. 31883, Magnet Cove Barium Corp. 
v. Chicago, B. & Q. R. Co., .... I. C. C. , 6-6-5657, Div. 2. 


6. RATE LEVEL 
60. Generally 


60.0 Administrative Policies 
60.01 Standards of Reasonableness 
60.01 In absence of a showing of changed conditions affecting trans- 
portation of commodities upon which just and reasonable rates had been 
prescribed previously, those prescriptions are the best test of reasonableness 
on a later date. No. 30486, Diamond Fertilizer Co. v. Akron, C. & Y. R. Co., 
‘vee ae , 5-14-57, Div. 3. 
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To Same Effect: 


No. 30439, A. D. Adair & McCarty Bros., Inc. v. Atchison, T. & S. F, 
me. Oe, .... ££ GC. , 5-2-57, Div. 2. 


60.09 Extraneous Senittaeiiens 


60.09 Reparation has been declined in numerous proceedings where, 
as here, a general revision resulted in both increases and reductions in ad- 
justment comprising rates assailed. No. 31703, Louthan-Dowell Motors y, 
Alton & 8. R., .... 1. C. C. , 5-15-57, Div. 3. 


60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Subsequent establishment of such rates from origins named in 
complaints is no proof that prior rates were unjust or unreasonable. No, 
31996, Algoma Plywood & Veneer Co. v. Ahnapee & W. Ry. Co., .... I. C.C. 

, 5-38-57, Div. 3. 


60.2 Effect of Involuntary Reduction 
60.22 Final Lower than Interim General Increase 


60.22 Rates on potash and phosphate rock found unjust and unreason- 
able to extent that they included interim increases higher than maximum 
increases ultimately authorized on those commodities in Ex Parte 166. 
No. 30439, A. D. Adair & McCarty Bros., Inc. v. Atchison, T. & S. F. Ry. Co., 

, 5-2-57, Div. 2 

To Same Effect: 


No. 30486, Diamond Fertilizer Co. v. Akron, C. & Y. R. Co., 
, 5-14-57, Div. 3. 


60.3 Conformity With Fourth Section Principles 
60.30 Generally 


60.30 Freight forwarders are not made subject to provisions of sec. 4 
of Act; and under 406(d) of Act, consideration must be given to inherent 
nature of freight forwarding in determination of lawfulness of their rates 
and charges. Freight-forwarder service to any point outside distribution 
point may reasonably be considered as service to a point beyond, notwith- 
standing that point of delivery is geographically situated intermediate to 
distribution point over route of underlying carrier. Also additional cost of 
handling freight-forwarder shipment to off-station points must be considered 
in passing upon reasonableness of rates published thereto. No. 31881, 
Eastern Central Motor Carriers Assn., Inc. v. ABC Freight Forwarding Corp., 
Tere he , 5-15-57, Div. 3. 

60.30 To constitute a violation of sec. 4 of Act, rates and charges 
compared must be for a like class of transportation service of a like kind 
of property. 276 I. C. C. 519, 526. Assailed domestic rates are not same 
kind as export or import rates; thus, comparison made is of unlike rates or 
charges. No. 31755, United States v. Great Northern Ry. Co., .... I. C. C. 
‘ , 6-6-57, Commission. 


60.31 Terminal v. Intermediate Rate—Rail 


60.31 A departure from long-and-short-haul clause of sec. 4 of Act 
does not of itself constitute conclusive proof of unreasonableness; it does 
raise a prima facie presumption of unreasonableness, which may be rebutted 
by appropriate evidence. 188 I. C. C. 143. No. 31883, Magnet Cove Barium 
Corp. v. Chicago, B. & Q. R. Co., .... I. C. C. , 6-6-57, Div. 2. 


60.32 Terminal v. Intermediate Rate—Motor 


60.32 Motor-carrier rates which are higher to intermediate points than 
rates to more distant points over same routes are prima facie unreasonable. 
See 43 M. C. C. 145, 156, and 44 M.C. C. 90, 93. No. 31881, Eastern Central 
Motor Carriers Assn., Inc. v. ABC Freight Forwarding Corp., .... I. C. C. 
a , 5-15-57, Div. 3. 
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60.33 Through v. Aggregate of Intermediate Rates—Rail 


60.33 Assailed rate on scrap iron and steel is lower than compared 
rates which were prescribed at 70 percent of iron and steel articles rates 
prescribed in 155 I. C. C. 517; and this evidence is sufficient to rebut pre- 
sumption of unreasonableness as to past shipments, but for future it will 
be unjust and unreasonable to extent aggregate of intermediate rates con- 
temporaneously in effect is exceeded. No. 32006, Keokuk Electro-Metals Co. 
v. Chicago & N. W. Ry. Co., .... I. C. C. ...., 6-13-57, Div. 3. 


60.5 Export & Import Rates 
60.50 Generally 


60.50 Rail carriers may establish lower rates on export and import 
traffic than on domestic traffic, but there is nothing inherent in former traffic 
which entitles it to lower rates than those applicable on domestic traffic. 
281 I. C. C. 445, 449; 294 I. C. C. 5, 48. Commission may not require a 
difference in rates on the two classes of traffic unless there is a substantial 
variation in services performed. 


Rates to and from Oregon and Wash. ports on traffic to and from 
Alaska found not shown to be unjust and unreasonable, or otherwise un- 
lawful. No. 31755, United States v. Great Northern Ry. Co., .... I. C. C. 
...., 6-6-57, Commission. 


61. Analogous or Homogeneous Articles 


61.1 Similarity in Nature 
61.16 Industrial Manufactures 


61.16 In view of wide dissimilarity in nature and transportation char- 
acteristics, so far as appears, of compared commodities, namely, gas heaters, 
electric cooking stoves, cement mixing machines, and power shovels, classi- 
fication ratings thereon are not conclusive evidence that applicable exceptions 
basis exceeded maximum of reasonableness. No. 31703, Louthan-Dowell 
Motors v. Alton & 8S. R., .... 1. C. C. ...., 5-15-57, Div. 3. 


61.2 Transportation Characteristics 
61.25 Semi-Processed Material 


61.25 Relative transportation conditions affecting dry-rendered and 
wet-rendered tankage have not changed since rate parity was prescribed in 
£63 I. C. C. 419, and no justification is offered for existing disparity between 
assailed rate level on wet-rendered tankage and lower level of rates accorded 
dry-rendered tankage interterritorially and in adjacent territories. No. 
31767, Feed Products Corp. v. Baltimore & O. R. Co., . 

6-12-57, Div. 2. 


61.29 Miscellaneous Manufactures 


61.29 Proposal will be a reasonable adjustment of ratings on certain 
games or toys, firearms or firearm parts, household laundry machine parts, 
bicycles, and bicycle, motorcycle, or tricycle parts, to coincide with ratings 
applicable on other commodities, including certain items of furniture, having 
similar transportation characteristics (densities and values). I & S 6666, 
Freight Forwarder Exceptions Ratings, .... I. C. C. ...., 7-2-57, Div. 3. 


61.3 Relative Stage of Processing or Use 
61.30 Generally 


61.30 No. 31708, Louthan-Dowell Motors v. Alton & S. R., . 
...., 5-15-57, Div. 3. See 52.03, Same Title. 
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62. Rate Comparisons 


62.0 Generally 
62.01 Standard of R blenes 


62.01 Compared manufacture-and-reshipment rates do not constitute 
suitable standards for determining maximum reasonable rates on complain- 
ant’s shipments for reparation purposes. Ne 31996, Algoma Plywood & 
Veneer Co. v. Ahnapee & W. Ry. Co., .... I. C. C. , 5-3-57, Div. 3. 


62.03 Similar Transportation Seated 


62.03 Transportation characteristics of compared commodities are not 
shown, thus compared rates are of little value in appraising reasonableness 
of rates on unfinished piece goods. I & S M-7704, Cotton Piece 
Lynchburg, Va. to Mass. Points, .... M. C. C. , 5-16-57, Div. 2. 

62.03 Comparisons of assailed rates on clay. with rates on lime and 
ground barite lose force without a showing of similarity in transportation 
characteristics of these commodities. No. 31888, Magnet Cove Barium 
Corp. v. Chicago, B. & Q. R. Co., .... I. C. C. , 6-6-57, Div. 2. 


62.04 Normalcy of Compared Rates 


62.04 Rates compared are of long standing; and while presumption 
raised thereby that such rates are on a reasonable basis is not conclusive, 
in absence of evidence to contrary, presumption is persuasive. I & S M-8887, 
Advertising Matter—Chicago, Ill. to Auburn, Ind., .... I. C. C. ...., 
6-7-57, Div. 3. 

62.04 Where group adjustment as such is not assailed, reference to a 
rate from one origin to one destination is not helpful in determining reason- 
ableness of group rates in absence of showing that average haul for traffic 
moving under former compares favorably with distance used in connection 
with latter. 231 1. C. C. 535, 537-538. 


Rates established on a depressed level to meet water competition do 
not constitute a proper yardstick by which to determine reasonableness of 
rates. No. 32006, Keokuk Electro-Metals Co. v. Chicago & N. W. Ry. Co., 
er < SF , 6-13-57, Div. 3. 


62.04 Competition which caused establishment of export-import rates 
to Hawaii and Far East is not present on Alaskan traffic. No. 31755, United 
States v. Great Northern Ry. Co., .... I. C. C. , 6-6-57, Commission. 
62.05 Reasonableness of Compared Rates 

62.05 There is no indication that compared rates are depressed, and 
thus they present a fair standard with which to measure maximum reason- 
ableness of rates assailed. MC-C-1907, Oscar Mayer Packing Co. v. Riss 

Win MBs cece Ee UC. C, , 6-7-57, Div. 3. 


63. Value of Service 
63.0 Generally 








63.03 Market Competition 


63.03 Rate differences may make shippers and receivers supporting the 
revision practically dependent upon barge-truck movement so as to affect 
competitive pricing of commodity from standpoint of a buyer as well as 
that of a seller. Under these circumstances, it is understandable that rail 
carriers were impelled to reconsider value of their service, which had been 
sharply reduced by development of wee ee movement. No. 31930, 
Molasses—Gulf Ports to Middlewest, .... I. C. C. , 5-22-57, Div. 3. 


63.8 niente. 


63.84 Beverages 


63.84 Alcoholic liquor is a high-grade luxury commodity which should 
move at relatively high rates. 64 M.C.C. 603,610. I1& S M-9161, Alcoholic 
Liquors—Mich. to Ill. & Penna., .... M. C. C. , 6-20-57, Div. 2. 
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64. Compensativeness 


64.0 Generally 
64.07 Vehicle Mile Earnings 
64.07 Car-mile earnings generally decrease as distance increases. 
. oS 


I & S 6177, Crude Sulphur from La. & Texas to Va., .... I 
5-27-57, Commission. 


64.07 In determining reasonableness of rates on given shipments, dis- 
tances and revenues computed over route or routes of movement constitute 
a better measure than computations based on short-line distances. 279 
I. C. C. 118. No. $1888, Magnet Cove Barium Corp. v. Chicago, B. & Q. 
mT... eG » 6-6-57, Div. 2. 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 Ascertaining costs based on their relation to revenues in a pre- 
ceding period is not a satisfactory method. Gross annual revenues could 
differ substantially, while many items of expense are only indirectly affected 
by change in revenues. In addition, revenues on specific movements refiect 
value of service and profit, which vary with each commodity and particular 
hauls without materially affecting costs. Cost study can be accorded little 
weight. 1 & S M-8501, Acid—Detroit, Mich. to Cleveland, Ohio, .... M. C. C. 
coca DOES, Sees Be 

64.10 It is clear that proposed rate would not yield cost of service to 
be performed thereunder and Commission has consistently declined to ap- 
prove rates which can be defended only on added-traffic theory. See 53 
M. C. C. 30, as I & S M-8979, Butter & Cheese—Melrose to Twin Cities, 
eee, « «ss BOS. , 5-13-57, Div. 3. 


64.10 iad deficiencies in approach to costs presented by defendant 
appear to be of major importance, namely: (1) failure to use direct or out- 
of-pocket portion of costs, including an allowance for return; (2) assignment 
of overhead expenses on a revenue basis; and (3) disregard of principle of 
jointness of round-trip line-haul expenses. Any of these departures from 
recognized cost principles could be expected to have enough impact on re- 
cults to raise doubt as to usefulness of cost study. MC-C-1907, Oscar Mayer 
Packing Co. v. Riss & Co., Inc., .... M. C. C. , 6-7-57, Div. 3. 


64.11 Average Costs 


64.11 Under certain circumstances average costs are entitled to some 
consideration but generally are not a good test of reasonableness. I & 8S 
M-8892, Crude Oil Concentrate—Decatur, Ind. to Rush City, Minn., .... 

, 6-6-57, Div. 2. 


64.11 In contrast to proponents’ detailed cost studies, which in rela- 
tion to minimum revenue at proposed rate would produce an operating ratio 
of 93.5 percent, system average expenses, which include T. L. as well as 
L. T. L. expenses, are of little probative value. I & S M-9275, Electric 
Motors—Holland, Mich. to Evansville, Ind., .... M. C. C. ...., 7-1-57, 
Div. 3. 


64.15 Round-Trip Costs 


64.15 Earnings would average 22.3 cents a vehicle-mile based on 
round-trip distance, which may be compared with the most recent average 
cost experience of 26.4 cents. Evidence indicates that by coordination of all 
operations, respondent is capable, on the average, of keeping necessary empty 
movements, in connection with proposed service, substantially below 100 
percent of one-way loaded distances. Considering this fact and compared 
revenues from other operations, proposed rates are reasonably compensatory. 
I & S M-8616, Ammonium Nitrate—Texas to Idaho, Neb., Utah & Wyo., 

, 6-11-57, Div. 3. 
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64.3 Weight of Vehicle Load Shipments 
64.30 Generally 


64.30 Actual weights of shipments of bottle caps handled by respondent 
at present rate are not indicated; and there is no basis for a conclusion that 
proposed reduced rates subject to higher minima would increase respondent’s 
average T. L. revenue. I & S M-9199, Bottle Caps—Baltimore, Md., to Mass., 

‘ , 5-8-57, Div. 3. 


66. Class Rates 


66.0 Generally 
66.02 General Class Rate Scales 


66.02 Freight-forwarder class rates between New York, N. Y., on the 
one hand, & Chicago, Ill. & Milwaukee, Wis., on the other hand, found not 
shown to be unreasonably low or otherwise unlawful. No. 31881, Eastern 
Central Motor Carriers Assn., Inc. v. ABC Freight Forwarding Corp., .... 

ae ie , 5-15-57, Div. 3. 

66.02 Proposed reduced class rates from New York, N. Y. & Chicago, 
Ill., to destinations in intermountain & Pacific coast territories, & from & to 
certain other points, found not shown to be just and reasonable. I & S 6709, 
Less-Carload Class Rates—Inter State Express, Inc., .... I. C. C. ...., 
7-2-57, Div. 2. 


66.03 Exception Rates 


66.03 Although Commission has held in many cases that an exception 
to classification removed corresponding matter from classification proper, in 
those cases, the classification item, was removed by an exception to same 
classification. Item 110-G is exactly what it purports to be, an exception 


to general mixing rules of southern classification and not exception to uni- 
form classification rating in item 13980. No. 31757, General Motors Corp. 
v. New York Central R. Co., .... I. C. C. , 6-26-57, Div. 2. 


66.2 Animals & Rough Products 
66.27 Hides, Skins & Pelts 


66.27 Rail rates on green salted hides, calf skins, kid skins, skunk 
skins, & pelts, in straight or mixed C.Ls., from origins in western trunkline 
& southwestern territories to designated points in official territory & Mid- 
dlesboro, Ky., found not shown to have been unjust or unreasonable, but to 
be unjust and unreasonable for the future. Just and reasonable rate basis 
prescribed. No. 31279, Endicott-Johnson Corp. v. Akron, C. & Y. R. Co., 

, 5-1-57, Commission. 


66.5 Semi-Processed Material 
66.59 Scrap, Slag & Waste Material 
66.59 Rate on scrap iron or steel borings or turnings, in C.Ls., from 
Beloit, Madison, Milwaukee, & Racine, Wis. to Keokuk, Iowa, found unjust 
and unreasonable for future, but not for the past. Just and reasonable rate 
basis ‘app % No. 32006, Keokuk Electro-Metals Co. v. Chicago & N. W. 
Se, Ms ccs as Se Ge , 6-13-57, Div. 3. 


66.6 Industrial Manufactures 
66.64 Construction Material 
66.64 Proposed new motor common-carrier exceptions rating on 
mineral wool within trunkline territory, found not shown to be just and 


reasonable. I & S M-9027, Exceptions Ratings-Mineral Wool—Trunkline 
Territory, .... I. C. C. , 6-24-57, Div. 2. 
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66.7 Machinery, Equipment, Implements & Appliances 
66.75 Commercial & Professional 


66.75 Rates on steam laundry machinery or machines, clothes-pressing 
machines, and centrifugal extractors, in straight or mixed C.Ls., from 
Rochester, N. Y. & Cincinnati, Ohio, to various destinations, found not shown 
to have been unjust or unreasonable. No. 31716, American Laundry 
Machinery Co. v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 5-1-57, 
Commission (embraced in No. 31279). 

66.76 Automotive Vehicles & Parts 


66.76 Rates charged or demanded on internal combustion engines 
from Trenton, Mich. to Lubbock & Plainview Texas, found applicable and 
not shown to have been unjust or unreasonable. No. 31703, Louthan- 
Dowell Motors v. Alton & S. R., .... I. C. C. ...., 5-15-57, Div. 3. 


66.8 Necessaries 
66.83 Meat, Poultry & Dairy Products 


66.83 Rates on fresh meats from Davenport, Iowa, to New York, N. Y., 
Boston, Mass., Philadelphia, Penna., Baltimore, Md. & Washington found 
unjust and unreasonable and unduly prejudicial. Lawful rates prescribed. 
MC-C-1907, Oscar Mayer Packing Co. v. Riss & Co., Inc., .... M. C. C. ...., 
6-7-57, Div. 3. 


66.87 Household Fixtures, Appliances & Instruments 


66.87 Rates and charges on cooling boxes or refrigerators, & cooling 
or freezing apparatus combined, other than store display, found not shown 
to have been unjust or unreasonable, but to be unjust and unreasonable for 
the future. Just and reasonable rate basis prescribed. No. 31652, Deep- 
freeze Appliance Div., Motor Product Corp. v. Chicago & N. W. Ry. Co., 


. LC. C. ...., 5-1-57, Commission (embraced in No. 31279). 


66.87 Rates and charges on numerous mixed C.Ls., of household ap- 
pliances from Sikeston, Mo., Oelwein, Iowa, & ten origins in official territory 
to destinations in southern, southwestern & western trunkline territories, 
found inapplicable. Applicable rates determined and reparation awarded. 
No. 31757, General Motors Corp. v. New York Central R. Co., .... I. C. C. 
oece, 6-26-57, Div. 2. 


66.9 Miscellaneous Manufactures 
66.96 Decorations, Ornaments, Toys 


66.96 Proposed exceptions ratings of National Carloading Corp. & 
Republic Carloading & Distributing Co., Inc., on certain games or toys, fire- 
arms or firearm parts, household laundry machine parts, bicycles, & bicycle, 
motorcycle, or tricycle parts, for application in official territory, found just 
and reasonable. I & S 6666, Freight Forwarder Exceptions Ratings, .... 
©. ©. ...+, te-S7, Bev. B. 


66.96 Upon further hearing, prior findings in 298 I. C. C. 450 affirmed 
that schedules of National Carloading Corp. naming exceptions ratings on 
games & toys within official territory are just and reasonable, and that 
schedules of Pacific & Atlantic Shippers, Inc., & Lifschultz Fast Freight are 
not shown to be just and reasonable; and those of other respondents, except 
ABC Freight Forwarding Corp. & Kelleher Carloading & Distributing Co. 
(Midland Forwarding Corp), found just and reasonable. I & S 6497, Freight 
Forwarder Traffic in Official Territory, .... I. C. C. ...., 6-11-57, Div. 3. 
66.99 All Other 


66.99 Charges collected on shipment of valuable coins from Dallas, 
Texas to Baltimore, Md., by express, found unjust and unreasonable. Just 
and reasonable charges determined, and reparation awarded. No. 31858, 
Eliasberg Bros., Inc. v. Railway Exp. Agency, Inc., .... I. C. C. ...., 
5-27-57, Div. 2. 
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67. Commodity Rates 
67.0 Generally 


67.0 Generally 


67.0 Rates to & from Oregon & Washington ports on traffic destined 
to & from Alaska found not shown to be unjust and unreasonable, or other- 
wise unlawful. No. 31755, United States v. Great Northern Ry. Co., .... 
I. C. C. ...., 6-6-57, Commission. 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 (1) Rates on grain, grain products, & grain byproducts, in 
C.Ls., from origins & reshipping points west of Meadville, Penna., to James- 
town, N. Y., for manufacture into animal & poultry feeds and reshipment to 
certain destinations on Pennsylvania R. and its connections east of Em- 
porium, Penna., in Penna., N. J., Del., Md. & Va., found not shown to be 
unjust or unreasonable. 


(2) Rates for transportation of this traffic, in C.Ls., through James- 
town which exceed joint through rates that are or may be concurrently 
maintained on like traffic through Buffalo, Cayuga, or Waverly, N. Y., from 
& to same points, where routes through Jamestown are no longer than 
routes through Buffalo, Cayuga, or Waverly over which joint rates are or may 
be maintained, found unduly prejudicial and preferential. Undue prejudice 
and preference required to be removed. No. 31945, D. H. Grandin 
Co. v. Pennsylvania R. Co., .... I. C. C. ...., 5-10-57, Div. 3. 


67.11 Prior findings and orders entered in 205 I. C. C. 301 and 215 
I. C. C. 83 vacated and set aside, relating to rates and charges on grain & 
grain products, in C.Ls., from stations on lines of Union Pac. R. Co., Gibbon 
to Chappell, Neb., inclusive, & Julesburg to Sedgwick, Colo., inclusive, to 
Kansas City & St. Joseph, Mo. & Atchison & Leavenworth, Kan. Order 
entered permitting establishment of reduced rates herein found just and 
reasonable. No. 17000, Rate Structure Investigation, Part 7—Grain & Grain 
Products within Western District & for Export, .... I. C. C. ...., 6-27-57, 
Commission. 


67.17 Fresh or Frozen Vegetables 


67.17 (1) Rates on potatoes (other than sweet), in C.Ls., from 
Washington to points east of mountain-Pacific territory, found not shown 
to be unjust or unreasonable, but to be unduly prejudical to shippers in 
Wash., and unduly preferential of shippers in Idaho and eastern Oregon. 
Undue prejudice and preference ordered removed. 


(2) Rates on onions, without tops, in C.Ls., from & to same points, 
found not shown to be unreasonable or unduly prejudicial. No. 31888, 
Washington Potato & Onion Shippers Assn., Inc. v. Union Pac. R. Co., . 

I. C. C. ...., 5-15-57, Div. 2. 


67.19 All Other 


67.19 Rates on blackstrap molasses, in C.Ls., from points in La. & 
ports on Gulf of Mexico to points in Ark., Ill., Iowa, Kan., Mich., Minn., Mo., 
Neb., N. Dak., Okla., S. Dak., Wis. & Ind., found to be just and reasonable, 
except for application over unduly circuitous routes, and not shown to be 
otherwise unlawful. Just and reasonable minimum rates over circuitous 
routes prescribed. No. 31930, Molasses—Gulf Ports to Middlewest, 

I. C. C. ...., 5-32-57, Div. 3. 
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67.3 Rough Products of Mines 
67.32 Earth & Ores 


67.32 Rates on ground clay, in bags, in C.Ls., from Greybull, Moor- 
croft, & Upton, Wyo. to Harvey, La., found not shown to have been or to be 
unjust, unreasonable, or unduly prejudicial. No. $1888, Magnet Cove 
Barium Corp. v. Chicago, B. & Q. R. Co., .... I. C. C. , 6-6-57, Div. 2. 


67.34 Crude Petroleum & Asphalt 


67.34 New motor contract-carrier minimum rate on crude oil con- 
centrate, in tank-truck loads, from Decatur, Ind. to Rush City, Minn., found 
not shown to be just and reasonable. I & S M-8892, Crude Oil Concentrate— 
Decatur, Ind. to Rush City, Minn., .... M. C. C. , 6-6-57, Div. 2. 


67.35 Sulphur 


67.35 (1) Upon further hearing, proposed reduced rate on crude 
sulphur, in C.Ls., from Texas & La. mines to certain Va. destinations, found 
lawful. Findings in prior report, 296 I. C. C. 25, reversed. 


(2) Authority granted, on conditions, to establish and maintain pro- 
posed reduced rate without observing long-and-short-haul provision of sec. 4 
of Act. I & S 6177, Crude Sulphur from La. & Texas to Va., .... I. C. C. 
...., 5-27-57, Commission. 


67.4 Rough Forest Products 
67.41 Logs, Butts, Bolts 


67.41 Rates and charges on numerous C.L. shipments of logs from 
points in Iowa & Minn. to Algoma, Wis., found not shown to have been 
unjust or unreasonable. No. 31996, Algoma Plywood & Veneer Co. v. 
Ahnapee & W. Ry. Co., .... I. C. C. , 5-38-57, Div. 3. 


67.49 All Other 


67.49 Rates charged on tanning extract, in C.Ls., from Buena Vista, 

Va. to Buford, Ga., found applicable in some instances and inapplicable in 

others. Applicable rates determined, and found to have been and to be 

unjust and unreasonable. Just and reasonable rate basis prescribed, and 

er awarded. No. 31709, Bona Allen, Inc. v. Norfolk & W. Ry. Co., 
.c.C , 5-31-57, Div. 2. 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced T.L. rate on phthalic anhydride acid from 
Detroit, Mich. to Cleveland, Ohio, found not shown to be just and reasonable. 
I & S M-8501, Acid—Detroit, Mich. to Cleveland, Ohio, .... M. C. C. 
5-7-57, Div. 3. 


67.54 Initial rates on ammonium nitrate in T.Ls., from Etter, Texas 
to points in Idaho, Neb., Utah & Wyo., found not shown to be unlawful. 
I & S M-8616, Ammonium Nitrate—Texas to Idaho, Neb., Utah & Wyo., 

oo oo a , 6-11-57, Div. 3. 

67.54 Proposed reduced motor-carrier rates on chemicals between 
Chicago, Ill. & Minneapolis & St. Paul, Minn., found not shown to be just and 
reasonable. I & S M-8921, a & Chemicals—Between Twin Cities, Minn. 
& Chicago, Mll., .... , 6-38-57, Div. 2. 


67.56 Rubber, Asbestos & Plastics 


67.56 Reduced motor contract-carrier minimum rate on reclaimed 
rubber from Akron, Ohio to Oaks, Penna., found lawful. I & S M-8557, 
Reclaimed Rubber—Akron, Ohio to Oaks, Penna., .... M. C. C. ....,; 
5-28-57, Div. 3. 
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67.57 Fertilizer 


67.57 Rates on potash & phosphate rock, in C.Ls., from & to various 
points in U. S., found to have been unjust and unreasonable; and rates on 
other specified commodities generally classed as fertilizers and fertilizer 
materials, found not shown to have been unjust and unreasonable. Repara- 
tion awarded. No. 30439, A. D. Adair & McCarty Bros., Inc. v. Atchison, 
2 @ 8. FP. me. Ce -.6+ LC. 6. 2. cc5 Boe, Mv. &. 


67.57 C.L. rates on phosphate rock from origins in Fla. to destinations 
in Ind., Ohio & Mich., & on potash from Carlsbad & Loving, N. Mex., 
Wendover, Utah, & Trona, Calif., to same destinations, found to have been 
unjust and unreasonable during certain periods. Reparation awarded. 
No. 30486, Diamond Fertilizer Co. v. Akron, C. & Y. R. Co., .... I. C. C. 
coe e, 6-14-57, Div. 3. 

67.57 Rates and charges on dry-rendered tankage from certain points 
in official territory to Boston, Mass., Buffalo, N. Y., & Cincinnati, Ohio, found 
unjust and unreasonable. Just and reasonable rates prescribed, and repara- 
tion awarded. No. 31767, Feed Products Corp. v. Baltimore & O. R. Co., 

- 1.C. C. ...., 6-12-57, Div. 2. 


67.57 Proposed cancellation of routing in connection with rates on 
phosphate rock, in C.Ls., from points in Fla. on lines of Seaboard Air Line 
R. Co. via Hampton, Fla., to destinations in southern territory, found to be 
lawful. I & S 6541, Phosphate Rock Routing Cancellation—Seaboard Air 
Bape . Oe.,..... 1. ©. OC... 05 C-Be-St, Bee. 3. 


67.57 On reconsideration, schedules proposing cancellation of through 
routes on phosphate rock, in C.Ls., from points on Seaboard Air Line R. Co. 
south of Jacksonville, Fla., to destinations on Atlantic Coast Line R. Co. 
from Waycross to Atlanta, Ga., & Birmingham, Ala., & points north & west 
thereof in southern, central, western trunkline & southwestern territories, 
found not violative of amended order in Atlantic Coast Line R. Co. v. Sea- 
board Air Line R. Co., 291 I. C. C. 329, and to be lawful. Prior report, 299 
I. C. C. 147, reversed. I & S 6495, Routing-Cancellation—Phosphate Rock— 
Seaboard Air Line-Atlantic Coast Line, .... I. C. C. ...., 5-29-57, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Proposed reduced T.L. rates on angles, beams, & channels from 
Aliquippa & Pittsburgh, Penna., to numerous points in Ohio & W. Va., found 
not shown to be just and reasonable. I & S M-9133, Angles, Beams, Channels 
—Penna. to Ohio & W. Va., .... M. C. C. ...., 6-26-57, Div. 2. 


67.61 Proposed reduced motor-carrier rates on iron or steel articles 
between certain Ind. points, on one hand, & on the other, Rockford & Rock- 
ton, Ill., & from Rockford to Fort Atkinson, Wis., found not shown to be 
just and reasonable. I & S M-9111, Commodities—Liberty Trucking Co., 
es 2 ees le Ue 


67.61 Reduced T.L. rates on iron or steel and related articles from 
Chicago, Evanston, & Skokie, Ill., & points grouped therewith, to Mound & 
Spring Park, Minn., found just and reasonable. I & S M-8796, Iron & Steel 
—Ill. to Mound & Spring Park, Minn., .... M. C. C. ...., 6-19-57, Div. 3. 


67.61 Proposed reduced T.L. rate on iron or steel mesh from Monessen, 
Penna. to Akron, Ohio, found not shown to be just and reasonable. I & S 
M-9295, Iron or Steel—Monessen, Penna. to Akron, Ohio, .... M.C.C....., 
6-19-57, Div. 2. 


67.61 Proposed reduced T.L. rate on iron grit between Chicago 
Heights, Ill. & Cleveland, Ohio, found just and reasonable. I & S M-9220, 
Iron Grit—Between Chicago Heights, Ill. & Cleveland, Ohio, .... M. C. C. 
...., 6-19-57, Div. 3. 
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67.61 Rates on steel billets, in C.Ls., from Bessemer, Penna., East 
Buffalo, N. Y. & Huntington, W. Va., to Beaver Dam, Wis., found not shown 
to have been unjust or unreasonable. No. 31928, Malleable Iron Range Co. 
v. Chicago, M., St. P. & P. R. Co., .... I. C. C. ...., 5-10-57, Div. 3. 


67.61 Proposed reduced T.L. rate on rough castings from Trafford, 
Penna. to Mansfield, Ohio, found not shown to be just and reasonable with- 
out prejudice to establishment of reasonable rate as indicated. I & S M-9105, 
Rough Castings—Trafford, Penna. to Mansfield, Ohio, .... em 
5-15-57, Div. 2. 


67.61 Shipment of C.L. of wrought iron pipe from Ellwood City, Penna. 
to Atlanta, Ga., found misrouted, and charges thereon found to have been 
unjust and unreasonable. Reparation awarded. No. 32002, J. M. Tull Metal 
& Supply Co. v. Baltimore & O. R. Co., .... I. C. C. ...., 6-28-57, Div. 3. 


67.63 Wood Articles 


67.63 Proposed motor carrier any-quantity rates on returned pallets 
from four points in N. Y. to Brooklyn, N. Y., & Paulsboro, N. J., found not 
shown to be just and reasonable. I & S M-9147, Pallets—From New York 
toN. Y. @&N.J.,....M.C.C. ...., 6-18-57, Div. 3. 


67.64 Construction Material 


67.64 Proposed new motor-carrier minimum rates on building, roofing 
& insulating materials from Chicago, Ill. to various points in Wis., found 
unjust and unreasonable. I & S M-8891, Farm Supplies—Chicago, Ill. to 
Wile. «20:0 Bae Me Ue 04+ cy OOOO, Eee a 


67.64 Upon further hearing, rates on granite products, in C.Ls., from 
West Chelmsford, Mass. to points in official territory, found not shown to be 
unduly prejudicial or preferential. Findings in prior report, 279 I. C. C. 5, 
reversed in part. No. 30206, H. E. Fletcher Co. v. Atlantic Coast Line R. Co., 
See ah Chl 


67.65 Paper & Paper Products 


67.65 Reduced T.L. rates on boxes from Milwaukee, Wis. to points in 
Ind., Ky. & Ohio, found just and reasonable. I & S M-8817, Boxes, Pulp- 
board, etc.—Milwaukee, Wis. to Ind., Ky. & Ohio, .... M. C. C. ...., 
6-14-57, Div. 3. 

67.65 Proposed reduced L.T.L. rates on fiberboard or pulpboard, not 
corrugated or indented, from Richmond, Va. to Baltimore, Md. & Washing- 
ton, D. C., found not shown to be just and reasonable. I & S M-9121, Pulp- 
bhoard—Richmond, Va. to Md. & D. C., .... M. ©. C. ...., 5-9-57, Div. 2. 


67.69 Glass & Tile 


67.69 Reduced motor contract-carrier minimum rate on glass pellets, 
in cloth bags or sacks, on pallets or skids, transported on flatbed semitrailers 
from Newark, Ohio, to Huntingdon, Penna., found not shown to be just and 
reasonable. I & S M-8809, Glass Pellets—Newark, Ohio to Huntingdon, 
Penna., .... M. C. C. ...., 5-29-57, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 
67.70 Generally 


67.70 Proposed reduced T.L. rate on electric motors or parts thereof 
from Holland, Mich. to Evansville, Ind., found just and reasonable. I[&S8S 
M-9275, Electric Motors—Holland, Mich. to Evansville, Ind., .... M. C. C. 
...., 7-1-57, Div. 3. 


67.76 Automotive Vehicles & Parts 


67.76 Proposed reduced L.T.L. rate of $1.29 on aluminum-piston cast- 
ings from Cleveland, Ohio to Fort Wayne, Ind., found lawful, and proposed 
rate of $1.22 on same commodity from & to same points found not to be 
just and reasonable, and ordered cancelled. I & S M-8864, Aluminum 
Castings—Cleveland, Ohio to Fort Wayne, Ind., .... M. C. C. ...., 6-17-57, 
Div. 3. 
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67.76 Reduced L.T.L. commodity rate on machine or machine parts: 
automobile engine parts, n.0.i.; parts, driving gear, running gear, n.0.i., iron 
or steel, from Rockford, Ill. to Chicago, Ill., found not shown to be just and 
reasonable. I & S M-8458, Assembling Rates—Rockford, Ill. to Chicago, I1., 
org , 6-10-57, Div. 2. 


67.76 Proposed reduced T.L. rate on automobile parts from Bay City, 
Mich. te Evansville, Ind., found not shown to be just and reasonable. I[&S 
M-9162, Automobile Parts—Bay City, Mich. to Evansville, Ind., .... M. C. C. 

, 6-7-57, Div. 3. 


67.76 Proposed reduced rate on automobile parts from South Bend, 
Ind. to Sterling plant of Ford Motor Co. in Mich., found not shown to be 
just and reasonable. I & S M-8959, Automobile Parts—South Bend, Ind. to 
Sterling Plant, Ford Motor Co., Mich., .... M. C. C. , 5-2-57, Div. 2. 


67.76 Rates on engine-cooling radiators, in straight or mixed C.Ls., 
from Black Rock & Buffalo, N. Y. to Detroit, Hamtramck & Willow Run, 
Mich., found not shown to have been or to be unjust or unreasonable. 
No. 31669, Fedders-Quigan Corp. v. Detroit & T. 8S. L. R. Co., .... I. C. C. 
, 5-1-57, Commission (embraced in No. 31279). 


67.8 Necessaries 
67.80 Generally 


67.80 Proposed T.L. rate on groceries, foodstuffs, and canned or pre- 
served goods between New York, N. Y., zones 1 & 2, & Philadelphia, Penna., 
found not shown to be just and reasonable. I & S M-9317, Groceries— 
Between New York, N. Y., & Philadelphia, Penna., .... M. C. C. , 6-5-57, 
Div. 2. 


67.81 Manufactured Foods 


67.81 Proposed reduced T.L. rates or min. weight for application to 
shipments of frozen bakery goods from Grand Rapids, Mich. & Chickasha, 
Okla. to points in Ill., Ind., Ky., Mo. & Wis., found not shown to be just and 
reasonable. I & S M-9065, 2 Goods—Grand Rapids, Mich. to Wis., 
<< ec a oe , 6-19-57, Div. 2 


67.81 Proposed reduced motor-carrier rates on candy between Chicago, 
Ill. & Minneapolis & St. Paul, Minn., found not shown to be just and reason- 
able. I & S M-8921, Candy & Chemicals—Between Twin Cities, Minn. & 
Chicago, Ill., .... M. C. C. , 6-38-57, Div. 2. 


67.82 Canned or Preserved Foods 


67.82 Proposed reduced motor-carrier rates on canned goods and con- 
densed or evaporated milk from Orfordville, Wis. to Chicago, Ill., found not 
shown to be just and reasonable. I & S M-9111, Commodities—Liberty 
Trucking Co., .... M. C. C. , 5-9-57, Div. 2. 


67.83 Meat, Poultry & Dairy Sniatiees 


67.83 Proposed reduced T.L. rate on butter & cheese from Melrose to 
Minneapolis & St. Paul, Minn., for interstate movement, found not shown 
to be just and reasonable. I & S M-8979, Butter & Cheese—Melrose to Twin 
Cities, Minn., .... M. C. C. , 5-13-57, Div. 3. 


67.84 Beverages 


67.84 Proposed reduced C.L. rate on alcoholic liquors in bulk in bbls., 
in bond, from Peoria, Ill. to Cincinnati, Ohio, found just and reasonable. 
I & S 6698, Alcoholic Liquors from Peoria, Ill. to Cincinnati, Ohio, . 

, 5-24-57, Div. 2. 


67.84 Proposed T.L. rates on alcoholic liquors from Detroit, Mich. to 
Erie, Penna. & Rockford, Ill., found not shown to be just and reasonable. 
I & S M-9161, Alcoholic Liquors—Mich. to Ill. & Penna., .... M. C. C. 
6-20-57, Div. 2. 
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67.84 Upon reconsideration, proposed reduced T.L. rate on alcoholic 
liquors, in bond, between Brownsville, Penna. & Louisville, Ky., found just 
and reasonable. Prior findings, 66 M. C. C. 76, modified. I & S M-5299, 
Liquors between Brownsville, Penna. & Louisville, Ky., .... M. C 
6-14-57, Commission. 


67.84 Proposed motor common-carrier rates on alcoholic liquors, in 
bulk in bbls., in bond, between Broad Ford, Penna., on one hand, and, on 
the other, Lawrenceburg & Milan, Ind. & Louisville & Owensboro, Ky., & 
from Cincinnati, Ohio to Broad Ford, found not shown to be just and reason- 
able. I & S M-8193, Liquors—Between Louisville, Ky. & Penna., i 

, 5-10-57, Div. 3. 


67.85 Apparel 


67.85 Proposed L.C.L. commodity rates on boots or shoes, synthetic, 
plastic, rubber or rubber & canvas, felt or wool combined, from La Crosse, 
Wis. to Boston, Mass., New York, N. Y., & Philadelphia, Penna., found just 
and reasonable to Boston, but in other respects not shown to be lawful. 
I & S 6704, Boots or Shoes—Wis. to Mass., N. Y., & Penna., .... I. C. C. 

, 6-26-57, Div. 2. 


67.87 Household Fixtures, Appliances & Instruments 
67.87 Proposed reduced T.L. rates on electrical appliances from New 
York, N. Y., to Pittsburgh, Penna., & Wheeling, W. Va., found not shown 


to be just and reasonable. 1&S M-9217, Electrical Appliances, New York, 
N. Y. to Penna. & W. Va., .... M. C. C. , 6-19-57, Div. 2. 


67.9 Miscellaneous iaeediadniee 


eo eee es 


67.95 Textiles 


67.95 Reduced motor common-carrier rates on unfinished cotton piece 
goods from Lynchburg, Va. to North Adams & Taunton, Mass., found not 
shown to be just and reasonable. I & S M-7704, Cotton Piece Goods— 
Lynchburg, Va. to Mass. Points, .... M. C. C. , 5-16-57, Div. 2. 


67.99 All Other 


67.99 Reduced T.L. rate on advertising matter from Chicago, Ill. to 
Auburn, Ind., found just and reasonable. I & S M-8887, Advertising Matter 
—Chicago, Ill. to Auburn, Ind., .... M. C. C. , 6-7-57, Div. 3. 

67.99 Reduced T.L. rates on metal bottle cape, in packages, from Balti- 
more, Md. to Boston & Natick, Mass., found not shown to be just and 
reasonable. I & S M-9199, Bottle Caps—Baltimore, Md. to Mass., 

; , 5-8-57, Div. 3. 


68. General Increases or Reductions 
68.0 Generally 


68.01 Propriety of 


68.01 General rate increases are authorized or permitted to take effect 
generally for purpose of assisting carriers to meet increased costs of opera- 
tion. Once applied, in absence of unusual circumstances, such increases 
should not be lightly cast aside, particularly when the increase has been 
applied generally throughout a territory, as apparently was true here. I[&S8S 
M-8864, Aluminum Castings—Cleveland, Ohio to Fort Wayne, Ind., 

, 6-17-57, Div. 3. 


68.1 Rail 
68.10 Generally 


68.10 Increase of 15 percent in rates and charges (after eliminating 
the 4 percent surcharge now in effect) on L.C.L. express shipments between 
points within eastern territory approved, with exceptions. Fourth-section 
relief granted within eastern territory, and otherwise denied. No. 32035, 
Increased Express Charges Within Eastern Territory, .. q 
5-31-57, Commission. 


/ eee ey 
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7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 To sustain finding of unjust discrimination, it must appear that 
the transportation services on like traffic are like and contemporaneous and 
performed under substantially similar circumstances and conditions from 
same origin to same destination. 280 I. C. C. 143, 152. Comparison of cir- 
cumstances surrounding application of export-import rates with those sur- 
rounding application of domestic rates is not a comparison of like services in 
transportation of like kind of traffic under substantially similar circum- 
stances and conditions and a difference therein does not constitute violation 
of sec. 2 of Act. No. 31755, United States v. Great Northern Ry. Co., . 

I. C. C. ...., 6-6-57, Commission. 


70.2 Rate Adjustment or Practices 
70.27 Unrelated Contingencies 


70.27 Proposed rate is subject to provision that pallets may be loaded 
and delivered at convenience of carrier who reserves right to limit number 
of pallets on any shipment. This provision violates fundamental duties of a 
common carrier under sec. 216(b) of Act; and if allowed to go into effect, it 
would open door to unjust discrimination and undue prejudice and prefer- 
ence forbidden by sec. 216(d) of Act. See 54 M.C.C. 139. I1& S M-9147, 
Pallets—From New York, N. Y. toN. Y¥. &N.J., ....M.C.C. ...., 6-13-57, 
Div. 3. 


70.28 Assembly & Distribution 


70.28 Reduced L.T.L. assembling rates from Rockford, Ill. to Chicago, 
Ill., found lawful. I & S M-8458, Assembling Rates—Rockford, Ill. to 
Chicago, Ill., .... M. C. C. ...., 6-10-57, Div. 2. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Differences in rates and charges may be justified by differences 
in conditions surrounding performance of particular services. Higher cost 
of handling express traffic in East has been established and to extent of cost 
differences, higher charges will not constitute undue prejudice. No. 32035, 
Increased Express Charges Within Eastern Territory, » © & 
5-31-57, Commission. 


70.40 Proof of changed conditions causing substantial detriment to 
interested parties may justify disturbance of any existing rate structure. 
No. 17000, Rate Structure Investigation, Part 7, Grain & Grain Products 
Within Western District & for Export, .... I. C. C. ...., 6-27-57, Com- 
mission. 


oes 


73. Special Service Charges 


73.0 Generally 
73.02 Publication of Rates & Charges 


73.02 Proposed rates and new and revised rules, regulations and 
practices affecting movement of household goods between Chicago, Dallas, 
Los Angeles, New York City, & Washington, D. C., and certain points grouped 
therewith, whereby point-to-point rates would include services such as pack- 
ing, unpacking, split pickup or delivery, among others, found unlawful. 
Present schedules provide distance rates with all accessorial services stated 
as separate charges in accordance with findings in MC-19. 17 M. C. C. 467; 
47 M. C. C. 119; 51 M. C. C. 247. In MC-19, a general investigation, rules 
prescribed were based on comprehensive records which embodied views of 
those experienced in movement of household goods, and MC-19 is appropriate 
vehicle for proposing revisions. I & S M-9109, Household Goods—National 
Van Lines, Imc., .... M. C. C. ...., 6-11-57, Div. 3. 
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73.1 Terminal Services 
73.13 Absorption of Switching 


73.13 In considering reasonableness of switching charges, cost of per- 
ferming service has long been regarded as a predominant factor. 274 
I. C. C. &, 16. 


Carriers should endeavor to conduct their switching operations for other 
carriers without loss, and charges therefor based on cost are preferable to 
nominal charges under a theory of reciprocal service. 245 I. C. C. 293, 298. 
I & S 6679, Switching Charges at Detroit, Mich., .... I. C. C. , 6-5-57, 
Div. 3. 


73.14 Plant Switching 


73.14 Proposal for interplant switching is open to criticism that it 
includes an allowance for a return of six percent. Rate of return should not 
exceed four percent for this service. I & S 6679, Switching Charges at 
Detroit, Mich., .... I. C. C. , 6-5-57, Div. 3. 


74. Undue Preference or Prejudice 
74.0 Generally 


74.01 General Rule 


74.01 A railroad could not raise in its own behalf an issue under sec. 
3(1) against another railroad; however, intervening shippers have raised 
such an issue. Testimony pro and con was received thereon, and it has been 
fairly tendered for decision. 287 I. C. C. 611, 619; and 296 I. C. C. 247, 266. 
Motions to strike sec. 3(1) allegation and evidence relating thereto denied 
and overruled. No. 31466, Chicago, M., St. P. & P. R. Co. v. Spokane, P. & 
So ae tm, .... ©. & , 5-10-57, Commission. 


74.01 Mere fact of a lower rating in another territory does not indi- 
cate undue preference or prejudice. I & S M-9027, Exceptions Ratings— 
Mineral Wool—Trunkline Territory, .... M. C. C. , 6-24-57, Div. 2. 


74.01 A disparity in rates does not establish existence of undue preju- 
dice and preference. See 274 I. C. C. 584, 588. It must appear that ship- 
ments are made or prevented because of the rate relation. 215 I. C. C. 
136, 141. There is here no clear and unmistakable evidence that complain- 
ant has suffered undue prejudice. No. 30206, H. E. Fletcher Co. v. Atlantic 
Coast Line R. Co., .... I. C. C. , 6-26-57, Div. 3. 


74.01 Preference and prejudice are not prohibited unless they are 
undue, and to be undue, they must be shown to be a source of positive ad- 
vantage to parties on traffic alleged to be favored and a positive detriment 
to other parties or traffic; and it must appear that a competitive relation 
exists between parties concerned. A mere difference in rates is not sufficient. 
273 I. C. C. 185. No. 31755, United States v. Great Northern Ry. Co., . 

, 6-6-57, Commission. 


74.1 Competition between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Complainant is entitled to maintenance of joint rates over routes 
via Jamestown, N. Y., on a substantial parity with those maintained by de- 
fendants from and to same points via Buffalo, Cayuga & Waverly, N. Y., 
where competing manufacturers of feed are located. Present adjustment 
fails to accord complainant an opportunity to reach destinations in restricted 
territory equal to that enjoyed by competing manufacturers. 263 I. C. C. 
143; 273 I. C. C. 175; and 284 I. C. C. 353. No. 31945, D. H. Grandin 
Milling Co. v. Pennsylvania R. Co., .... I. C. C. , 5-10-57, Div. 3. 
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74.10 Evidence fails to show any competition between complainant 
and a receiver at Buras, La., nor that complainant has been subject to any 
disadvantage in marketing of its product by reason of lower rate basis to 
Buras. Such a showing is a prerequisite to finding of undue preference and 
prejudice. See 279 I. C. C. 191. No. 81888, Magnet Cove Barium Corp. v. 
Chicago, B. & Q. R. Co., .... I. C. C. , 6-6-57, Div. 2. 

74.10 There is no convincing proot. that Wash. onion growers en- 
counter substantial competition in destination territory (east of Mountain 
Pacific territory) with onions produced in Idaho and eastern Oregon, and 
small degree of competition between Wash. onions and those from alleged 
preferred origins disclosed by this record will not support finding of undue 
prejudice to complainant’s members. No. 31888, ee Potato & Onion 
Shippers Assn., Inc. v. Union Pac. R. Co., .... 1. C. C. , 5-15-57, Div. 2. 


74.3 Injury to Complainant 
74.30 Generally 


74.30 Actual rail rates available to complainant are substantially 
lower than those applicable from competitive producing origins. Moreover, 
by extensive use of motor service, it has advantage of even lower transporta- 
tion costs than are available to its competitors. In circumstances, complaint 
of undue prejudice and preference has not been sustained. No. 30206, H. E. 
Fletcher Co. v. Atlantic Coast Line R. Co., .... I. C. C. , 6-26-57, Div. 3. 


74.30 Injury results when, as here, shippers, in selling in competitive 
markets, are compelled to absorb differences in rates greater than those 
which are warranted by differences in service, measured by the transporta- 
tion, as compared with those of their competitors. Fact that burden of such 
injury may be mitigated or neutralized by circumstances of a nontransporta- 
tion nature favorable to such shippers does not render injury any less real. 
Undue prejudice and preference ordered removed. No. 31888, Washington 
Potato & Onion Shippers Assn., Inc. v. Union Pac. R. Co., .... I. C. C. ...., 
5-15-57, Div. 2. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Sec. 5(11) of Act provides that authority conferred thereby 
shall be exclusive and plenary, and Commission approval of a transaction 
consistent with public interest under sec. 5 renders inoperative any prohibi- 
tion of federal, state, or municipal legislation, including Clayton Act. F. D. 
18991, Toledo, P, & W. R. Co. Control, .... I. C. C. , 5-31-57, Div. 4. 


80.03 Entire Transaction 


80.03 Fact that part of transaction would be accomplished through 
use of an affiliate of vendee does not affect Commission’s jurisdiction over 
entire transaction and necessity for consideration of all terms and conditions. 
Such jurisdiction has extended to entire transaction even though part there- 
of is proposed to be effected between two noncarriers. See 59 M. C. C. 37. 
However, condition imposed to require vendee to purchase the realty instead 
of the affiliated equipment and terminal company. 58 M. C. C. 691, 700. 
MC-F-6484, Yellow Transit Freight Lines, Inc.—Control & Merger—Michi- 
gan Motor Freight Lines, Inc., .... M. C. C. , 6-10-57, Div. 4. 


80.04 Number of Vehicles 


80.04 Transaction is not within scope of sec. 5(2) of Act, as total 
number of vehicles owned, leased, controlled and operated by applicant does 
not exceed 20. MC-FC-59083, United Petroleum Carriers, Inc., Transferee, 
& J. J. Sentner, Transferor, .... M. C. C. , 5-22-57, Div. 1. 


~~ 
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80.07 Holding Companies or Persons 


80.07 Failure of company which controls certain applicants to join in 
application does not deprive Commission of jurisdiction over transaction. 
See Alleghany Corp. v. Breswick & Co., Nos. 36, 82 and 114, October Term, 
1956, U. S. Supreme Court. F. D. 19436, Louisville & N. R. Co. Merger, 
6-18-57, Div. 4. 


80.1 Administrative Policies 
80.17 Railroad Highway Operations 


80.17 Exception to principles discussed in 40 M. C. C. 457 is warranted 
and service under nonduplicating portion of regular route authority acquired 
should not be subject to restriction limiting service solely to that auxiliary 
to, or supplemental of, service of Chicago, B. & Q., but only to service at 
points which are stations on Chicago, B. & Q. MC-F-6345, Burlington Truck 
Lines, Inc.—Pur.—G. R. & James Pirnie, .... M. C. C. , 6-21-57, Div. 4. 


80.3 Dual Authority 
80.30 Generally 


80.30 Subject to certain operating restrictions, remaining dual opera- 
tions resulting from transaction found consistent with public interest and 
National Transportation Policy; but in future applications, dual operations 
issue will be examined on the merits, and this decision may not be relied 
upon for approval of additional dual operations. MC-F-5904, Jack, Jr. & 
Thom Cooper—Pur.—Transport Trucking Co., .... . Ge , 7-1-57, 
Commission. 

80.30 Only alternative to denial of application is condition requiring 
cancellation of all vendee’s contract-carrier authority, as it has not been 
shown that its holding of dual authority would be consistent with public 
interest. It does not appear that cancellation would result in any hardship, 
or that contract-carrier service now being rendered would not be available 
by vendee as a common carrier. Compare 70 M. C. C. 352. MC-F-6526, 
Thompson Bros., Inc.—Pur.—Marion Gopcevic & Lurah Voute, .... M. C. C. 

, 6-4-57, Div. 4. 


80.4 Registered Intrastate Rights 
80.40 Generally 


80.40 Although vendor has no intention of using his retained intra- 
state rights as basis for instituting operations under exemption of second 
proviso of sec. 206(a) of Act, opportunity would nevertheless be present. 
See 55 M. C. C. 123. To obviate this possibility, approval conditioned to pre- 
clude holder of intrastate certificate from using it as basis for conducting 
operations under proviso competitive to those operated under certificate from 
Commission. See 57 M. C. C. 253; 58 M. C. C. 500. MO-F-6541, B. C. 
Robinson, Inc.—Pur.—Moss Smith, .... M. C. C. , 6-25-57, Div. 4. 


80.43 Of Vendor 


80.43 Commission has consistently withheld approval of transactions 
where, as here, two interstate operations have been created by transfer of 
intrastate rights to a third party, who has instituted operations under pro- 
viso. See 59 M. C. C. 467. MC-F-6298, Garrett Freight Lines, Inc.—Control 
& Merger—Transportation Service Co., .... M. C. C. , 6-26-57, Div. 4. 


80.6 Pooling 
80.63 Motor Truck Lines 


80.63 Pooling of traffic, service, and gross or net earnings with respect 
to transportation of household goods in interstate or foreign commerce by 
certain motor common carriers subject to part II of Act, approved and 
authorized, subject to conditions. Pooling proposal presented will result 
both in better service to public and in economy of operation. MOC-F-6152, 
United Van Lines, Inc.—Pooling, .... M. C. C. , 1-9-57, Div. 4. 
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81. Control of Two or More Carriers 


81.0 Generally 
81.00 Jurisdiction 


81.00 General Auto Transport is not a carrier but is controlled in a 
common interest with Drive-A-Way, to whom it leases equipment and appar- 
ently sells fuel. In order authorizing joint control by General and Drive- 
A-Way of Central, Commission may provide that General shall be considered 
a motor carrier subject to provisions of sec. 214 of Act, which relates to 
issuance of securities and assumption of liability in respect of securities of 
others. MC-F-6505, Bolin Drive-A-Way Co.—Control—Central Car Carriers, 
Inc., 6-10-57, Div. 4. 


81.00 Commission is without power to compel a water carrier to stay 
in business if it desires to discontinue operation, and surrender of certificate 
for cancellation should have been accepted when it was tendered. It follows 
that after tender, there was no holding out to general public to engage in 
transportation by water subject to part III, and Waterman Steamship Corp. 
was not a carrier as defined in Act when its capital stock was purchased. 
MC-F-5976, Investigation of Control—McLean Trucking Co. & Pan-Atlantic 
Steamship Corp., .... M. C. C. , 7-8-57, Commission. 


81.00 Although at time application was filed United was a carrier 
subject to provisions of sec. 5(2) of Act, it was not such a carrier when 
transaction was consummated, and was not controlled by or affiliated with 
such a carrier. In circumstances, a determination of number of vehicles 
involved is not material to issue of jurisdiction under sec. 212(b). MC-FC- 
59033, United Petroleum Carriers, Inc., Transferee & J. J. Sentner, Trans- 
feror, .... M. ©. C. ...., 5-33-57, Div. 1. 


81.01 Motor & Water Carriers 


81.01 Power to control or manage steamship company in common 
interest with a trucking company found to have been accomplished in viola- 
tion of sec. 5(4), but violation found to have been terminated. MO-F-5976, 
Investigation of Control—McLean Trucking Co. & Pan-Atlantic Steamship 
Corp., .... M. C. C. , 7-8-57, Commission. 


81.03 Change in Character or Degree 


81.03 It is in public interest for control of a carrier to pass from 
noncarrier interests, which no longer desire it, to carrier auspices. 282 
I. Cc. C. 39. F. D. 18991, Toledo, P. & W. R. R. Co. Control, .... I. C. C. 

, 5-31-57, Div. 4. 


81.1 Facts Constituting Control 
81.11 Stock Ownership 


81.11 Acquisition by Owens-Illinois of direct control of railroad as a 
result of a rearrangement of corporate structures constitutes a transaction 
within scope of sec. 5 of Act. See Alleghany Corp. v. Breswick & Co., Nos. 
36, 82 and 114, October Term, 1956, U. S. Supreme Court. F. D. 19682, 
Marinette, T. & W. R. Co., Control, 5-17-57, Div. 4. 


81.12 Stock Endorsed in Blank 


81.12 It would appear that possession by individual applicant of 
Transportation’s stock, which was endorsed in blank, would permit exercise 
to some degree of control over its affairs and to that extent instant trans- 
action has been unlawfully consummated. MC-F-6298, Garrett one 
on Inc.—Control & Merger—Transportation Service Co., .... M. C. C. 

, 6-26-57, Div. 4. 
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81.7 Disposition of Control Applications 
81.71 Railroad 


81.71 Control of One or More Railroads by Another Authorized by 
Div. 4: 


Marinette, T. & W. R. Co., F. D. 19682, 5-17-57. 
Toledo, P. & W. R. Co., F. D. 18991, .... I. C. C. ...., 5-31-57. 
Toledo, P. & W. R. Co. Control, F. D. 19086, .... I. C. C. ...., 5-31-57, 
dismissed (embraced in F. D. 18991). 
81.73 Motor Truck—Authorized 
81.73 Control of Two or More Motor Carriers of Property in a Common 
Interest Authorized by Div. 4: 
Acme Movers & Storage, Inc.—United Van Lines, Inc., MC-F-6265, 
M. C. C. ...., 7-9-57 (embraced in MC-F-6152). 
Bolin Drive-A-Way Co.—Central Car Carriers, Inc., MC-F-6505, 7-10-57. 
81.74 Motor Truck—Denied 


81.74 Authority for a Motor Carrier of Property to Control One or 
More Other Such Carriers Denied by Div. 4: 


Chippewa Motor Freight, Inc.—Wm. F. Metza, MC-F-6285, .... M. C. C. 
.-, 6-27-57. 


82. Transaction Sound & Applicant Fit 


82.0 Generally 
82.03 Conflicting Applications 


82.03 Commission must arrive at a standard of public interest and 
determine which of various plans of control most nearly approximates it. 


In determining consistency with public interest and National Transpor- 
tation Policy, Commission is not shackled by first application filed in a case 
like this, if there is presented for consideration at same time a different 
proposal which, but for situation created by first application, might easily 
be accomplished. Public interest is prime consideration; and in making that 
determination, all relevant factors must be regarded. F. D. 18991, Toledo, 
P. & W. R. Co. Control, ....I.C. C. ...., 5-31-57, Div. 4. 


82.1 Condition of Vendee 
82.11 Facilities & Service by Noncarrier Affiliate 


82.11 Practice of having separate noncarrier entities hold title to 
automotive equipment or terminals for purpose of leasing property to motor- 
carrier affiliates has resulted in disapproval of transaction under sec. 5 of 
Act. See 56 M. C. C. 607 and 57 M. C. C. 27. Some transactions have been 
approved subject to condition that motor-carrier vendee instead of its af- 
filiate noncarrier effect purchase of physical property. 58 M. C. C. 691 and 
59 M. C. C. 37. In instant proceeding vendee’s financial resources are hardly 
adequate to undertake the transaction so conditioned. MC-F-6459, Northern 
Tank Line—Pur.—L. W. Hageman, .... M. C. C. ...., 6-12-57, Div. 4. 

To Same Effect: 


MC-F-6363, Cassens Transport Co.—Pur.—Great Lakes Forwarding 
Oorp., .... M. C. C. ...., 6-6-57, Div. 4. 

82.11 It would be undesirable in public interest to aggravate an ex- 
isting objectionable situation wherein affiliate’s sole function is to own 
terminal properties for lease to vendee by adding to such holdings for a 
like purpose. 58 M. C. C. 691, 700. Condition imposed to require vendee 
to purchase realty and not its noncarrier affiliate. MC-F-6484, Yellow 
Transit Freight Lines, Inc.—Control & Merger—Michigan Motor Freight 
Lines, Inc., .... M. C. C. ...., 6-10-57, Div. 4. 
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82.14 Financial Resources 


82.14 Possession by a carrier’s stockholders of resources is not satis- 
factory substitute for financial stability of carrier itself. Compare 55 
M. C. C. 89. MC-F-6363, Cassens Transport Co.—Pur.—Great Lakes For- 
warding Corp., .... M.C.C. ...., 6-6-57, Div. 4. 

82.14 Consummation would result in substituting financially stronger, 
more responsible carrier for vendor, and under combined operations, vendee 
should be able to operate with more efficiency and economy. MC-F-6541, 
B. C. Robinson, Inc.—Pur.—Moss Smith, .... M. C. C. ...., 6-25-57, Div. 4. 


82.4 Resulting Operation 
$2.40 Generally 


82.40 A single entity may not be a freight forwarder and a motor 
carrier at the same time, both subject to provisions of parts IV and II of 
Act, because of potential discriminatory practices that might result. MO-F- 
6415, Howard Terminal—Control—E] Dorado Motor Transp. . 
M. C. C. ...., 5-23-57, Div. 4. 


82.7 Unauthorized Consummation 
$2.70 Generally 


82.70 Fact that applicants are in unlawful control jointly with other 
carrier agents, stockholders, or persons controlling carrier agents is not, 
standing alone, bar to approval of application. MC-F-6265, Acme Movers & 
Storage, Inc.—Control—United Van Lines, Inc., .... M. C. C. ...., 7-9-57, 
Div. 4 (embraced in MC-F-6152). 


83. Prior Utilization of Authority 
83.2 Degree of Utilization 


” 


$3.21 Holding Out 


83.21 Vendor has maintained tariffs and necessary special type of 
equipment and has solicited business at points it is authorized to serve. 
There has been no abandonment of rights, and authority to transfer them to 
vendee should be granted. MC-F-6416, York Interstate Trucking, Inc.—Pur. 
(Por.)—Chemical Transports, Inc., 5-14-57, Div. 4. 


83.3 Reinstitution of Operation 


83.30 Generally 

83.30 Question of whether dormancy is an issue to be considered in 
proposal merely to manage a carrier (as distinguished from outright uni- 
fication or control and management following a stock purchase), has not 
been presented specifically heretofore, but see 38 M. C. C. 767. There is no 
reason for disregarding dormancy here merely because ownership of rights 
and responsibility for operation are to remain in Metza. To hold otherwise 
would open door to practice of effecting management contracts to eventually 
transfer operating rights which might have remained dormant. This is 
consistent with view that dormancy is an issue in lease cases. MC-F-6285, 
Chippewa Motor Freight, Inc.—Control—Wm. F. Metza, .... M. C. C. ...., 
6-27-57, Div. 4. 


83.32 During or After Purchase Negotiations 


83.32 Applicants entered into agreement to purchase on August l, 
1956, and in all probability following negotiations during July, 1956, at 
which time three shipments were handled by vendor from South Bend to 
Detroit. No other shipments are listed from South Bend or from Detroit to 
other points in Mich. If instant application were approved, cancellation of 
those rights would be required. MC-F-6863, Cassens Transport Co.—Pur.— 
Great Lakes Forwarding Corp., .... M. C. C. ...., 6-6-57, Div. 4. 
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83.35 Proposal by Vendee 


83.85 Vendor has conducted no interstate operations since late in 
1955, and no need for resumption of service is shown. Denied. MO-F-6459, 


Northern Tank Line—Pur.—L. W. Hageman, .... M. C. C. ...., 6-12-57, 
Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Track 


83.92 Findings conditioned to require that, if transaction is consum- 
mated, and coincidentally therewith, dormant rights shall be cancelled. 
MC-F-6541, B. C. Robinson, Inc.—Pur.—Moss Smith, .... sone 
6-25-57, Div. 4. 

To Same Effect: 


MC-F-6049, Pacific Intermountain Exp. Co.—Control & Merger—M & M 
Fast Freight, Inc., 6-10-57, Div. 4. 


MC-F-6310, Western Auto Transports, Inc.—Pur.—H. A. Lord, 6-12-57, 
Div. 4. 


84. New Service Doctrine 


84.2 Changed Pattern of Operation 
84.29 Split of Commodity Authority 


84.29 Authority to transport theatrical equipment, materials and sup- 
plies used in operation and maintenance of itinerant theatrical productions 
or exhibitions, when moved as a part thereof, is a specialized type of trans- 
portation, to which household goods definition in 17 M. C. C. 467 is ap- 
plicable, 68 M. C. C. 713; and no duplication exists between such specific 
authority proposed to be sold and general-commodity authority to be re- 
tained, to extent household goods are excluded from general-commodity 
authority. MC-F-6466, Clark Transfer, Inc.—Pur. (Por.)—Highway Exp. 
iénes, Ene, .... 0. 6. C..... +, 6-464, Div. 4. 


84.29 Lessor’s proposal to lease rights to perform truckaway service 
in initial movements and to retain rights to perform driveaway service in 
initial and secondary movements from same point of origin to same destina- 
tion area would be contrary to views expressed in 56 M. C. C. 103. If both 
methods are used, lessor, under retained rights, and lessee, under rights 
leased, could perform a competitive service on identical commodities from 
and to same points. Creation of two competitive operations out of rights 
now held by lessor would not be consistent with public interest. MC-F-6529, 
Crawford Transport Co., Inc.—Lease (Por.)—Dallas & Mavis Forwarding 
Co., Inc., 6-20-57, Div. 4. 


84.3 Duplication of Authority 
84.30 Generally 


84.30 Commission has consistently refused to approve transactions 
which would result in bringing under common control two or more carriers 
having substantial duplicating operations, which operations except for fact 
of common control, would be competitive with each other. 

Chippewa Motor Freight, Inc.—Control—Wnm. F. Metza, .... M 
6-27-57, Div. 4. 


84.34 Protective Conditions 


84.34 There is no sound basis provided by this record for authorizing 
continuance of duplicating operations by the separate carriers, under new 
ownership and control as here proposed, and findings conditioned to require 
cancellation of certain rights coincidentally with consummation. MOC-F-6331, 
Commercial Transport Corp.—Control & Merger—American Barge Line Co.; 
Control—Blaske, Inc., .... M. C. C. ...., 6-4-57, Div. 4. 





I. C. C. PRACTITIONERS’ JOURNAL 





84.9 Proof of Need for New Service 
84.90 Generally 


84.90 Fact that operations were conducted unlawfully does not change 
fact that shipping public was provided with needed service during that time. 
51 M. C. C. 664, 667; and 61 M. C. C. 103, 110. MOC-F-6310, Western Auto 
Transports, Inc.—Pur.—H. A. Lord, 6-12-57, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Some duplicating expenses attendant upon maintaining separate 
corporations would be eliminated, and unification would harmonize with 
Commission’s policy encouraging corporate simplification. MC-F-6562, 
McLean Trucking Co.—Merger—Carolina Motor Exp. Lines, Inc., 6-27-57, 
Div. 4. 


85.01 Commission has frequently condemned as wasteful the main- 
tenance of separate corporations under common control and rendering sub- 
stantially duplicate service. MC-F-6417, Safeway Trails, Inc.—Control & 
Merger—Quaker City Bus Co., .... M. C. C. , 1-3-57, Div. 4. 


85.1 Service 


$5.17 Preserve Needed Service 


85.17 Proposal may not properly be sanctioned, where, as here, it has 
not been shown that traveling public will receive service at least as good as 
that presently available. MC-F-5728, Arizona Bus Lines, Inc.—Pur. (Por.) 
—Pacific Greyhound Lines, .. , 6-4-57, Div. 4. 


85.3 Gunputin Effect 


85.31 Diversion of Traffic 


85.31 Some adjustments in competitive situation inevitably will result 
from transaction, but, all water protestants have been operating successfully; 
and as to rail protestants, there is nothing to indicate that their operations 
have been other than successful. MC-F-6331, Commercial Transport Corp.— 
Control & Merger—American Barge Line Co.; Control—Blaske, Inc., .... 

, 6-4-57, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 

85.41 261 1. C. C. 672 conditions imposed. F. D. 19225, Alabama G. 
S. R. Co. Joint Use, 5-15-57, Div. 4. 

To Same Effect: 

F. D. 19682, Marinette, T. & W. R. Co. Control, 5-17-57, Div. 4. 

85.41 For protection of employees, 257 I. C. C. 177 conditions im- 
posed. F. D. 19738, Chicago, R. I. & P. R. Co.—Pur., 6-6-57, Div. 4. 

85.41 Authorization subjected to same conditions for protection of 
railway employees as those prescribed in 261 I. C. C. 672. F. D. 19436, 
Louisville & N. R. Co., Merger, 6-18-57, Div. 4. 

To Same Effect: 

F. D. 19715, Butte, A. & P. Ry. Co. Joint Use, 6-21-57, Div. 4. 

85.44 Motor Bus Carrier 


85.44 Formula which may be applied in making final determination 
with respect to protecting interest of employees is indicated by conditions 
(4) to (9), inclusive, imposed in 257 I. C. C. 177. A reservation of juris- 
diction in Commission for three years following consummation of transac- 
tion will afford empioyees of Quaker City adequate protection. MC-F-6417, 
Safeway Trails, Inc.—Control & Merger—Quaker City Bus Co., .... M. C. C. 
‘ , 7-3-57, Div. 4. 
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85.44 While vendor has indicated that it would not consummate the 
instant transaction, subject to condition reserving jurisdiction in the matter 
so as to protect the interest of employees, in the light of evidence such a 
condition should be imposed. See 58 M. C. C. 133. MC-F-6241, Short Line, 
Inc.—Pur. (Por.)—New England Transp. Co., .... M. C. C. , 5-13-57, 
Div. 4. 


86. Leases & Operating Agreements 


86.1 Motor Carrier Franchises 
86.10 General Rule 


86.10 Proposed lease is for period of three years; however, record 
shows no unusual circumstances to justify lease of considered rights for more 
than one year. Denied. MC-F-6529, Crawford Transport Co., Inc.—Lease 
(Por.)—Dallas & Mavis Forwarding Co., Inc., 6-20-57, Div. 4. 


86.2 Rail or Water Franchises 
86.22 Modification of Lease 
86.22 Modification of the Term, Rental or Conditions of Leases or 
Operating Agreements of Rail or Water Carriers Approved by Div. 4: 
Alabama G. S. R. Co. Joint Use, F. D. 19225, 5-15-57. 


86.3 Trackage or Operating Agreements 
86.30 Generally 


86.30 Inasmuch as transaction relates principally to continued joint 
use of existing tracks, it is governed by sec. 5(2) of Act, 328 U. S. 134; and 
it is unnecessary to determine to what extent, if any, appropriate relief 
might be afforded also under sec. 3(5) of Act. See 275 I. C. C. 27 and 282 
I. C. C. 30. F. D. 19225, Alabama G. S. R. Co. Joint Use, 5-15-57, Div. 4. 


86.30 Ordinarily Commission is without authority to compel one rail- 
road to grant trackage rights over its line to another carrier. See 261 1. C. C. 
535, and 124 1. C. C. 114. F. D. 18991, Toledo, P. & W. R. Co. Control, 

ne. & , 5-31-57, Div. 4. 


86.31 Original Railroad Agreement 


86.31 Original Railroad Joint Facility Agreement Approved by Div. 4: 
Butte, A. & P. Ry. Co. Joint Use, F. D. 19715, 6-21-57. 


87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 


87.11 Unification by Merger, Purchase or Acquisition of Properties of 
Two or More Railroads Authorized by Div. 4: 


Chicago, R. I. & P. R. Co., Pur., F. D. 19738, 6-6-57. 


Howard Terminal, Control, El Dorado Motor Transp. ~ MC-F-6415, 
M. C. C. , 56-23- 57. Prior report, 70 M. C. C. 75. 


Louisville & N. R. Co., Merger, F. D. 19436, 6-18-57. 
87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 


ing ge and Property of Two or More Motor Carriers of Persons Authorized 
by Div. 4: 


seman Trails, Inc., Control & Merger, Quaker City Bus Co., MC-F-6417, 
2. q. 
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87.18 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of Operating 
Authority and Property of Two or More Carriers of Property Authorized by 
Div. 4, except as otherwise noted: 


Burlington Truck Lines, Inc., Pur., G. R. & James Pirnie, MC-F-6345, 
M. C. C. , 6-21-57. 


Clark Tank Lines Co., Pur., Gordon Ray, MC-F-6309, 5-29-57. 

Coast Truck Lines, Inc., Pur., E. R. Holeman, MC-F-6532, 6-4-57. 

Cooper, Jack, Jr. & Thom, Pur., Transport Trucking Co., MC-F-5904, 
M. C. C. , 7-1-57, Commission. Prior report, 7- 17- 56, reversed. 

Fowler & Williams, Inc., Pur., Anthony Rycheski, MC-F-6555, 7-2-57. 

Hyman Transp. Co., Pur., W. L. Phillips, MC-F-6418, 6-28-57. 

— en _ Pur., I. O. Mason & E. W. Van Leuven, MC-F-6377, 


McLean — Co., Merger, Carolina Motor Exp. Lines, Inc., MC-F-6562, 
6-27-57 


Pacific Sntermountetn Exp. Co., Control & Merger, M & M Fast Freight, Inc., 
MC-F-6049, 6-10-57. Prior report, 11-29-56, modified. 

Point Exp., Inc., Pur., Cooper Transfer Co., MC-F-6396, 
5-15-57. 

Robinson, Inc., B. C., Pur., Moss Smith, MC-F-6541, .... M. C. C. .... 
6-25-57. 


sass Bros. Inc., Pur., Marion Gopcevic & Lurah Voute, MC-F-6526, 
. &. S.C. , 6-4-57. 


Westers ‘Auto Transports, Inc., Pur., H. A. Lord, MC-F-6310, 6-12-57. 

Yellow Transit Freight “ane Inc., Control & Merger, Michigan Motor 
Freight Lines, MC-F-64 esa0 a a -57. 

87.14 Water Gittiindinten 


87.14 Unification by Merger or Purchase of Operating Authority and 
Property of Two or More Water Carriers Authorized by Div. 4: 


Albany Barge Lines, Inc., Pur., F. D. 19728, 6-18-57. 


Commercial Transport Corp., Control & do x. American Barge Line Co.; 
Control, Blaske, Inc., MC- F-6331, o Mes Ge G, cccce CUE 


87.17 Motor Truck Lines—Denied 


87.17 Unification by Consolidation Merger or Purchase of Entire 
Operating Authority of Two or More Motor Carriers of Property Denied by 
Div. 4 for Failure of Proof: 


Cassens Transport Co., Pur., Great Lakes Forwarding Corp., MC-F-6363, 
> Fe: 5 
Garrett Freight Lines, Ine., Control & Merger, Transportation Service Co., 
MC-F-6298, .... M. C. C. , 6-26-57. 
Northern Tank Line, Pur., L. W. Hageman, MC-F-6459, 
6-12-57. 


eens 


87.2 Purchase of a Portion of Franchise 
87.22 Motor Bus Lines—Approved 


87.22 Purchase of Portion of Operating Authority of One Motor Car- 
rier of Passengers by Another Such Carrier Authorized by Div. 4: 


Short Line, Inc.—New England Transp. Co., MC-F-6241, .... M.C.C.....; 
5- we 
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87.23 Motor Truck Lines—Approved 
87.23 Acquisition of Portion of Operating Authority of One Motor 
Carrier of Property by Another Such Carrier Approved by Div. 4: 


me Transfer, Inc.—Highway Exp. Lines, Inc., MC-F-6466, .... M. C. C. 
...-, 6-4-57. Prior report, 5-6-57. 


York Interstate Trucking, Inc.—Chemical Transports, Inc., MC-F-6416, 
5-14-57. 
87.26 Motor Bus Lines—Denied 
87.26 Purchase of Portion of Operating Authority of One Motor Carrier 
of Passengers by Another Such Carrier Denied by Div. 4 for Failure of Proof: 
Arizona Bus Lines, Inc.—Pacific Greyhound Lines, MC-F-5728, ac 
, 6-4-57. Prior report, 70 M. C. C. 313. 
erat ene Truck Lines—Denied 
87.27 Purchase of Portion of Operating Authority of One Motor Carrier 
of Property by Another Such Carrier Denied by Div. 4 for Failure of Proof: 


Ruan Transport Corp.—J. A. Hannah, Inc., MC-F-63738, .... M.C.C.....,; 
6-10-57. 





Recent Court Decisions 


By Warren H. Wacner, Lditor 


Change in membership of Division. 


Anderson Motor Service v. United States. No. 10738 


On May 21, 1957, a three-judge court for the Eastern District of 
Missouri, Eastern Division, said : 


Upon consideration of exceptions filed by Anderson and others, 
and replies thereto by the applicants, the Commission, Division 4 
(comprised of Commissioners Mahaffie, Johnson and Cross) de- 
cided, on December 13, 1954, that the application should be de- 
nied, Commissioner Mahaffie dissenting. The applicants petitioned 
for reconsideration and reversal of the Division’s decision, Ander- 
son and others replied, and on September 30, 1955, the Commis- 
sion, Division 4 (then composed of Commissioners Johnson, Elliott 
and Tuggle), issued its report and order approving and author- 
izing the proposed purchase and acquisition of control, Commis- 
sioner Johnson dissenting. Division 4, in reconsidering its Order 
of December 13, 1954, did so on the record as made initially at the 
hearing held in St. Louis, Missouri, beginning April 28, 1954. 

Plaintiff filed a petition for reconsideration and the Commis- 
sioner on November 8, 1955, stayed the order of September 30, 
1955. The petition for reconsideration was denied by the Commis- 
sion’s order of February 7, 1956, whereupon plaintiff filed a sec- 
ond and successive petition for reconsideration on March 16, 1956, 
for the reason that, being a successive petition, it was filed in con- 
travention of Rule 101(f) of the Commission’s General Rules of 
Practice. Two days later, the intervenor consummated the trans- 
action, as approved by the Commission, and paid over to the vendor 
the agreed purchase price of $30,000.00. 

Plaintiff directs the court’s attention to the fact that the com- 
position of Division 4 of the Commission was changed between 
December 13, 1954, the date of the first order, and September 30, 
1955, the date of the order assailed. The Commission has the 
statutory authority to change the personnel of a Division when- 
ever it becomes necessary. (Section 17(1) of the Interstate Com- 
merce Act (49 USC 17(1)). This authority may be exercised dur- 
ing the time a matter is pending before a Division. The court in 
Twin City Mills Producers Assn. v. McNutt, 122 F. 2d 456, 1. e. 
569, said: 


*“It is well settled that a change of personnel in an ad- 
ministrative agency or tribunal during the course of a hear- 
ing, or at any time before the issuance of a final order on the 
hearing, does not invalidate the order.”’ 


—1300— 
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In the present case two of the three commissioners who par- 
ticipated in the order of December 13, 1954, were superseded by 
other commissioners who, after considering the entire record of 
the proceedings, joined with the remaining commissioner, in the 
submission of the order of September 30, 1955. This procedure is 
perfectly proper. 





Standing of an intervener before the Commission to attack an order in court— 


consideration by Commission of National Transportation Policy—water carrier 
exemptions. 


Seatrain Lines, Inc. v. United States. (Civil No. 1847) 


On May 23, 1957, a three judge court for the District of Delaware 
held that a given intervener before the Commission could attack the 
Commission’s order in court, but dismissed the suit. 

Quoting from the opinion of the Court: 


The Commission order under attack granted to Pan-Atlantic 
the right to carry in truck trailers or containers as deck loads on 
converted tankers, the general commodities its certificate issued by 
the Commission authorizes it to transport along with bulk petrole- 
um without subjecting the bulk petroleum to regulation. The 
transportation of bulk petroleum alone in a given vessel is exempt 
under Section 303(d) of the Interstate Commerce Act, 49 U. S. C. 
Section 903(d). However, when bulk petroleum is carried in a 
vessel which also carries regulated dry cargo, the bulk petroleum 
is subject to regulation unless an exemption order such as that 
under attack is obtained from the Commission. 

Seatrain operates specially designed vessels for the carriage 
of dry cargo. Each of these vessels also contains ten large side 
tanks with a capacity equivalent to more than one-third of the 
carrying capacity of each vessel. Prior to July 14, 1949, this ca- 
pacity was not utilized because Seatrain was unable to compete for 
bulk petroleum on equal terms with exempt tank vessel carriers 
while any bulk petroleum it proposed to carry remained subject 
to regulation. This inability to compete was rectified in July, 1949 
when the Commission, pursuant to 49 U. 8S. C. Section 903(e) (2), 
exempted from regulation Seatrain’s transportation of bulk pe- 
troleum when such transportation was combined in the same vessel 
with the transportation of general commodities. . . . 

On July 3, 1956, Division 4 of the Commission issued an order 
exempting from regulation transportation by Pan-Atlantie of bulk 
petroleum from the provisions of Part III of the Interstate Com- 
merce Act when carried on the same vessel with dry cargo. The 
exemption order relates only to bulk petroleum and does not af- 
fect the cargo to be carried on the spar decks of the converted T-2 
tankers. The deck cargo, even when transported on the converted 
tankers with the exempt bulk petroleum will be carried at pub- 
lished tariff rates, and will be subject to regulation by the Com- 
mission just as it is when carried by conventional cargo vessels. ... 
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Seatrain does not urge the Commission exceeded its statutory 
authority under the Interstate Commerce Act in the exercise of its 
discretion in the grant of the exemption. Rather, the Commis- 
sion order is attacked because of alleged lack of jurisdictional find- 
ings that the exemption was consistent with the National Trans- 
portation Policy and because the exemption allegedly renders dis- 
crimination possible and is therefore contrary to the public interest 
and the National Transportation Policy. 

Pan-Atlantic challenges the right of Seatrain to bring this 
action. Therefore, before the validity of the order may be consid- 
ered, it must first be determined whether plaintiff has standing to 
maintain this suit. 

Seatrain would circumvent any question of standing by seek- 
ing to find an unqualified right to bring this action. This unquali- 
fied right would first be found on the theory that intervention by 
Seatrain in the Commission hearing on the Pan-Atlantic applica- 
tion conferred on Seatrain the right to bring this action. Early in 
the history of the law of standing there was an implication that 
intervention before the Commission conferred standing upon one 
to institute an action to challenge the order of the Commission. 
This implication has been completely and utterly destroyed by 
later pronouncements of the Supreme Court. In Pittsburgh & W. 
Va. Ry. v. United States, 281 U. S. 479, 486 (1930), where the Dis- 
trict Court based its conclusion that plaintiff had standing partially 
upon the fact that plaintiff had intervened before the Commission, 
the Court in reversing the District Court, said: ‘‘The mere fact 
that appellant was permitted to intervene before the Commission 
does not entitle it to institute an independent suit to set aside the 
Commission’s order in the absence of resulting actual or threatened 
legal injury to it....’’ Accord: Moffat Tunnel League v. United 
States, 289 U. 8. 113 (1933) ; Sprunt & Son v. United States, 281 
U. S. 249 (1930); Atchison, Topeka and Santa Fe Ry. Co. v. 
United States, 130 F. Supp. 76 (E. D. Mo. 1955), aff’d. 350 U. S. 
892 (1955), rehearing denied, 350 U. S. 943 (1956). 

A second basis advanced by Seatrain in support of its right 
to maintain this action is that after relief is denied at a rehearing 
of the Commission, the statute confers an unqualified right to bring 
an action in the appropriate court. A reading of the applicable 
statutory provision, 49 U. S. C. Section 17(9) reveals that the pro- 
visions of law applicable in the case of suits to enforce, enjoin, sus- 
pend or set aside orders of the Commission govern the right to 
bring this action. In order to proceed under these applicable pro- 
visions of law, plaintiff must first establish its standing to use 
those provisions. The statutory provisions do not confer this right. 

In order to determine whether Seatrain has standing, the ex- 
act nature of the interest of Seatrain in the exemption order must 
first be ascertained. This interest must be found in the record, 
specifically, the complaint and the affidavit accompanying Sea- 
train’s motion for a temporary restraining order. 
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The complaint charges the exemption order of the Commission 
is invalid and unlawful in that: (1) the Commission declined to 
consider or make findings as to whether the exemption would pro- 
mote adequate service and foster sound economic conditions in 
transportation and among the several carriers as is required by the 
National Transportation Policy, (2) the Commission action was 
arbitrary and capricious and constitutes an abuse of discretion, 
because the exemption permits the transportation of exempt and 
regulated freight in a combined dual-operation, creating oppor- 
tunity for undue and unlawful discrimination, preference and 
prejudice, contrary to the public interest, the National Transporta- 
tion Policy and the policy of the Interstate Commerce Act, (3) the 
Commission failed to make findings relating to the charge that the 
exemption poses the threat of rate wars and the concomitant dissi- 
pation of carrier revenues which would be harmful to the economic 
stability of national transportation and therefore, contrary to the 
National Transportation Policy, and (4) the Commission errone- 
ously refused to grant a rehearing to consider a radical shift in 
the facts which had taken place since the hearing and which altered 
the future competitive impact of the exemption on existing common 
carrier services. 

Nowhere in the complaint is there an allegation Seatrain is 
in any manner adversely affected or subjected to injury of any na- 
ture or type. The most Seatrain urges in the Complaint is the 
public interest in enforcement of the Interstate Commerce Act and 
the National Transportation Policy was not served when the Com- 
mission granted the exemption order. In order to have standing, 
‘‘the Complainant must possess something more than a common 
concern for obedience to law.’’ See: Massachusetts v. Mellon, 262 
U. 8. 447 (1923). The Complaint, considered alone, does not con- 
fer standing upon plaintiff to prosecute this action. 

If standing is to be found, it must arise from allegations con- 
tained in the affidavit of an officer of Seatrain. The gist of the affi- 
davit is that Pan-Atlantic has taken certain measures which place 
Seatrain at a substantial competitive disadvantage. The first 
measure complained of is Pan-Atlantic, in anticipation of receiv- 
ing the exemption, has instituted a policy of absorbing the cost of 
marine insurance in the published freight rates and charges on 
rail-water-rail service of dry cargo shipped on converted T-2 type 
tankers. This insurance charge has traditionally been borne by 
the shippers or receivers. Consequently, Seatrain has suffered a 
loss of revenue resulting from a diversion of traffic from Seatrain. 
It is further alleged, if Seatrain is to meet this competitive disad- 
vantage, it will have to include marine insurance in its rail-water- 
rail rate structure at a cost of approximately $80,000 per annum 
in increased operating expense. 

The second measure complained of is ‘‘that in anticipation of 
obtaining said exemption, which makes possible the subsidy of the 
general freight operation by the handling of bulk petroleum, Pan- 
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Atlantic Steamship Corporation published, and continues to main- 
tain rates lower than the rates maintained by Seatrain Lines, 
Ine. ... ’’, thereby causing an actual diversion of traffic from 
Seatrain to its irreparable damage. 

A third measure complained of is further proposed rate reduc- 
tion by Pan-Atlantic to a level below that of Seatrain, causing 
either a further diversion of traffic from Seatrain or requiring Sea- 
train, if it is to maintain competitive equality, to reduce its rates 
to the level proposed by Pan-Atlantic, in consequence of which its 
revenues will be diminished to its irreparable detriment. 

Finally, the affidavit alleges Pan-Atlantie is planning to ac- 
quire additional capacity which will correspondingly increase the 
diversion from Seatrain. As a consequence, Seatrain is reluctant 
to acquire new vessels because of the competitive situation. This 
reluctance has resulted in an estimated loss of $6,000 in revenue 
per day per projected vessel. This final allegation does not sup- 
port standing in plaintiff. At most, it decries the difficulty of 
making a business decision by reason of the exemption order and 
alleges future losses of an entirely too speculative nature. 

The question becomes one of determining whether actual and 
prospective diversion of traffic from Seatrain with concomitant loss 
of revenue caused by actual and proposed rate reductions and ab- 
sorption of marine insurance charges, confers standing upon plain- 
tiff to attack the exemption order. 

No case has been cited nor has research revealed any decision 
of the Supreme Court treating standing to attack an Interstate 
Commerce Commission exemption order. In situations where 
standing to attack Commission orders has been treated, the par- 
ticular order under attack concerned adjustment in rates affecting 
shippers or the grant of new operating rights so as to increase 
competition for traffic among carriers, or the acquisition in some 
form of one carrier by another thereby changing the competitive 
situation for other carriers, shippers or other interested parties. 

Under recent pronouncements of the Supreme Court, a suffi- 
cient showing of detriment to Seatrain has been made to confer 
standing upon it to challenge the order for alleged lack of juris- 
dictional findings. In Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U. S. 470 (1940), the ques- 
tion was whether a rival station, which would suffer economic in- 
jury by the grant of a license to another station, had standing to 
appeal under the terms of the Act. The court held the ‘‘resulting 
economic injury to a rival station is not, in and of itself and apart 
from considerations of public convenience, interest or necessity, an 
element the petitioner (FCC) must weigh, and as to which it must 
make findings, in passing on an application for a broadeasting 
license.’’ The court further held petitioner had the requisite 
standing. In so holding the court pointed out ‘‘that while a sta- 
tion license was not a property right, and while the Commission 
was not bound to give controlling weight to economic injury to an 
existing station consequent upon the issuance of a license to an- 
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other station, yet economic injury gave the existing station stand- 
ing to present questions of public interest and convenience by 
appeal from the order of the Commission.’’ Federal Communica- 
tions Commission v. National Broadcasting Company, 319 U. S. 
239, 247 (1943). 

The principle that the person with standing represents the 
public interest and not his own private interest is established by 
Federal Communications Commission v. Sanders Brothers Radio 
Station, supra, as later modified and clarified by Scripps-Howard 
Radio v. Federal Communications Commission, 316 U. 8. 4 (1942), 
and Federal Communications Commission v. National Broad- 
[cast|ing Company, supra. However, in order to avoid clogging 
of the Courts by reason of mass vindication of the public interest 
by anyone who might be so inclined, and because of the constitu- 
tional requirement of ‘‘case or controversy’’, the one bringing suit 
must also show personal injury of a substantial character in order 
to have standing to institute the action. Therefore, as was dem- 
onstrated in Sanders, the interest asserted on the appeal from the 
Commission order may very well be different from that which 
confers standing to appeal. 

Applying these general principles to this litigation, it be- 
comes clear Seatrain has the requisite standing to attack the exemp- 
tion order. Seatrain has alleged injury of a substantial character 
in the form of actual and projected losses of revenue due to the 
rate structure of Pan-Atlantic. Seatrain does not seek in this 
action a declaration that such rates are unjustified. Rather, it 
seeks to protect the public interest by having the Commission base 
its decision upon findings under the National Transportation 
Policy. 

Such a procedure is not without precedent in cases involving 
standing to attack orders of the Interstate Commerce Commission. 
In Alleghany Corp v. Interstate Commerce Commission, 25 L.W. 
4521 (April 23, 1957), a case involving standing to attack an order 
of the Interstate Commerce Commission, the Supreme Court found 
standing on the basis of a threatened financial injury stemming 
from dilution of plaintiff’s interest in a corporation. As a conse- 
quence, standing was found to attack a status order, even though 
such standing would probably have been lacking if only the status 
order were being attacked. As the status order was the casual 
source of the order which made possible the threatened injury to 
plaintiff in Alleghany Corp. v. Interstate Commerce Commission, 
supra, so in an analogous fashion, the casual source of Seatrain’s 
injury is the exemption order. 

The attack on the Commission order is predicated upon the 
alleged failure of the Commission to consider the National Trans- 
portation Policy and to make findings that the exemption was con- 
sistent with the National Transportation Policy. Two questions 
are raised: (1) did the Commission consider the National Trans- 
portation Policy in granting the exemption order, and (2), if the 
Commission did not consider the National Transportation Policy, 
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was it required to do so when granting an exemption order under 
49 U.S. C. Section 903(e) (2). 

An examination of the Report of Division 4 of the Commis- 
sion indicates the Commission did not consider the National Trans- 
portation Policy. The report of the Commission states Seatrain 
‘*fears that the transportation of exempt and regulated cargo by 
applicant in the same vessels . . . may result in discriminatory 
practices contrary to the public interest.’’ While the report of the 
Commission conclusively shows Seatrain raised this issue, the Com- 
mission expressly declined to consider it and limited itself to one 
issue as follows: 


‘‘The sole issue before us here is to determine whether 
the transportation by applicant as a contract carrier, which 
by reason of the inherent nature of the commodities trans- 
ported, their requirement of special equipment, or their ship- 
ment in bulk, is not actually and substantially competitive 
with transportation by any common carrier subject to part I, 
II, or III. If this question is answered in the affirmative, 
under the provisions of section 303 (e) (2) (49 U. S. C. 
903(e) (2))* of the act, we are authorized to exempt by order 
from the provisions of part III such of the transportation en- 
gaged in by applicant as we find necessary to carry out the 
therein declared policy of Congress. In the circumstances 
there is no occasion in this proceeding for determining issues 
relative to discrimination, dual operations under section 310 
of the act, or forfeiture of dormant operating authorities.’”* 
(Insertion added) 


The issue as framed by the Commission is in the language of 49 
U.S. C. Section 903(e)(2). The narrow statement of the issue in 
conjunction with the declaration that there was ‘‘no occasion . . . 
for determining issues relative to discrimination’’, establishes the 
Commission did not consider the National Transportation Policy. 

This conclusion is not altered by the following language found 
in the opening paragraph of the Commission report: ‘‘ Exceptions 
and requested findings not discussed in this report nor reflected in 
our findings or conclusions have been given consideration and are 
found not justified.’’ If the Commission report were to indicate 
other alleged necessary criteria and findings were considered, such 
all embrasive language would be curative. However, in the instant 
report, the Commission negated its consideration of all questions 
except ‘‘ whether the transportation by applicant as a contract car- 
rier, which by reason of the inherent nature of the commodities 
transported, their requirement of special equipment, or their ship- 
ment in bulk, is not actually and substantially competitive with 
transportation by any common earrier subject to part I, II, or 
III ...’’ Under this circumstance, the record shows the Com- 
mission did not consider those various aspects of the National 
Transportation Policy which were raised and asserted to be of 
manifest importance. .. . 
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The Act provides for absolute exemptions and qualified ex- 
emptions. Exemptions are absolute in the sense that carriers may 
operate free from Commission regulation or scrutiny if specified 
conditions are satisfied. Exemptions are qualified in the sense that 
the Commission by order can create an exemption or remove an 
otherwise existing exemption. With respect to each type of quali- 
fied exemption, Congress has spelled out the basis upon which such 
exemption is to be extended or withdrawn by Commission order. 
Whether a carrier operates under a 903(e)(1) exemption or a 
903(g) exemption is dependent upon whether operation under 
such an exemption would be consistent with achievement of the 
aims of the National Transportation Policy. On the other hand, 
in Section 903(e)(2) no mention is made of the National Trans- 
portation Policy. Rather, the basic consideration is whether trans- 
portation by contract carrier is actually and substantially competi- 
tive with transportation by any carrier subject to the water, rail 
or motor provisions of the Interstate Commerce Act. If it is found 
such transportation is not substantially competitive, either by 
reason of the inherent nature of the commodities transported, their 
requirement of special equipment or their shipment in bulk, the 
Commission may exempt so much of such transportation as is neces- 
sary to accomplish the stated policy of Congress to exclude such 
transportation from regulation. 

Stated differently, the exemption provisions found in 49 
U. S. C. Section 903 are nothing more than legislative policy deter- 
minations that the ends of National Transportation would best be 
served either by non-regulation in all instances, by non-regulation 
except where necessary to carry out the stated ends of the National 
Transportation policy, or by non-regulation where there is absent 
substantial competition with regulated carriers for any one of three 
reasons. 

With respect to certain of the exemptions the Commission has 
no power to grant or withhold them. But where the statute does 
empower the Commission to grant or withhold an exemption, it also 
spells out the considerations upon which that power should be 
exercised. These considerations vary with the type of exemption. 
If the Commission were to exercise its power and grant or withhold 
an exemption upon a consideration other than that stated in the 
statute in relation to any particular exemption, the Commission 
would have erred. In granting exemptions under Section 903 
(e) (2), accomplishment of the aims of the National Transportation 
Policy is not set forth as a consideration upon which the Commis- 
sion should grant an exemption. 

The essential finding here is whether the exemption of the 
transportation applied for was actually and substantially competi- 
tive with transportation by common carriers subject to part I, IT, 
or III of the Act. The Commission found it was not because of 
the requirement of special equipment or shipment in bulk. The 
report discloses ample facts to substantiate this finding. The Com- 
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mission did not act arbitrarily or capriciously. Nothing more was 
necessary to the validity of its order. 

There are cases with statements to the effect that all relevant 
factors of the National Transportation Policy must be at least 
considered in every proceeding of the Commission, or the National 
Transportation Policy must serve as a guide to the Commission in 
all its decisions. However, these statements are found in cases 
arising under the rate provisions of the Act or in connection with 
the granting of a certificate of convenience and necessity. These 
statements are not found in cases dealing with exemptions from 
regulations under Section 903(e)(2) of the Act. 

The motion to dismiss the complaint of the plaintiff, Seatrain, 
is granted. An order in accordance herewith may be submitted. 





Extension of temporary authority beyond 180 days. 


Pan-Atlantic Steamship Corp. v. Interstate Commerce Commission. 
Nos. 408 and 424. 


On June 3, 1957, the Supreme Court (three Justices dissenting) 
declined to enjoin the action of the Commission in extending beyond 
180 days temporary authority granted by it to a water carrier, reversing 
the lower court. 


Quoting the majority opinion of the Supreme Court: 


Section 311 (a) of the Interstate Commerce Act, 49 U. S. C. 
§ 911 (a), gives the Commission power to grant ‘‘temporary 
authority’’ to a common carrier by water or a contract carrier by 
water to institute service for which ‘‘there is an immediate and 
urgent need.’’ And the section provides that the temporary 
authority ‘‘shall be valid for such time as the Commission shall 
specify, but not for more than an aggregate of oné hundred and 
eighty days.’’ 

Section 9 (b) of the Administrative Procedure Act, 5 U. S. C. 
§ 1008 (b), provides that ‘‘In any case in which the licensee has, 
in accordance with agency rules, made timely and sufficient appli- 
cation for a renewal or a new license, no license with reference to 
any activity of a continuing nature shall expire until such appli- 
cation shall have been finally determined by the agency.’’ 

The question in the case is whether this provision of the Ad- 
ministrative Procedure Act authorizes the Commission to extend a 
temporary authority granted under § 311 (a) of the Interstate 
Commerce Act for more than 180 days. 

On May 5, 1955, Pan-Atlantic filed with the Commission an 
application for a permanent certificate of public convenience and 
necessity as a common carrier by water. The Commission, upon 
finding an immediate and urgent need for the service, issued on 
May 18, 1955, to Pan-Atlantic temporary authority to operate as a 
common carrier by water between various ports of the United 
States for a period of 180 days. The Commission did not conclude 





SEPTEMBER, 1957 1309 





the proceedings on the application before the expiration of the 
180-day period. Accordingly, prior to the expiration of the 180- 
day period and on application by Pan-Atlantic, it authorized Pan- 
Atlantic to continue to perform the water carrier service authorized 
by the temporary authority until further order of the Commission, 
but not beyond the time the application for a permanent certificate 
had been finally determined. The appellees, who are seven rail- 
roads, opposed this extension before the Commission and then in- 
stituted this suit in the District Court to vacate the Commission’s 
order which authorized the continuance of the temporary authority 
beyond the 180-day period. 

The District Court held for the appellees, 144 F. Supp. 53, 
feeling bound by the prior decision of that court in Stone’s Ex- 
press, Inc. v. United States, 122 F. Supp. 955, though two of the 
three judges indicated that were stare decisis not to control, they 
would sustain the Commission. 144 F. Supp., at 54. The case is 
here by appeal. 28 U. S. C. § 1253. We noted probable juris- 
diction. 352 U. 8S. 914. 

We sustain the Commission in its assertion of authority to 
extend this temporary authority beyond 180 days. 

‘*License’’ as used in the Administrative Procedure Act in- 
eludes ‘‘the whole or part of any agency permit, certificate, ap- 
proval, registration, charter, membership, statutory exemption or 
other form of permission.””’ § 2 (e). A temporary authority 
granted under § 311 (a) of the Interstate Commerce Act would 
seem to be a ‘‘permit’’ or ‘‘certificate’’ under the Administrative 
Procedure Act. ‘‘Licensee,’’ as used in the sentence of § 9 (b) 
which we have quoted, would seem, therefore, to include one who 
holds a temporary permit under § 311 (a). It is argued that 
‘‘license’’ in that section includes only those that are permanent. 
But we see no justification for that narrow reading. A permit for 
180 days covers an ‘‘activity of a continuing nature.”’ 

Section 9 (b) of the Administrative Procedure Act is a direc- 
tion to the various agencies. By its terms there must be a license 
outstanding ; it must cover activities of a continuing nature; there 
must have been filed a timely and sufficient application to continue 
the existing operation ; and the application for the new or extended 
license must not have been finally determined. 

Each of these conditions is satisfied in the present case; and 
we see no reason why the provisions of this later Act may not be 
invoked to protect a person with a license from the damage he 
would suffer by being compelled to discontinue a business of a 
continuing nature, only to start it anew after the administrative 
hearing is concluded. That has been the Commission’s consistent 
construction of the law; and we think it is the correct one. Sec- 
tion 9 (b) of the Administrative Procedure Act contains a new 
rule that supplements the prior authority granted by § 311 (a) 
of the Interstate Commerce Act. Initially, the Commission can 
do no more than issue a temporary authority good for 180 days. 





I. C. C. PRACTITIONERS’ JOURNAL 





But once the conditions of § 9 (b) are satisfied, an extension in the 
interests of economy and efficiency is authorized. 

The Commission advises us that the combined time required for 
the administrative proceedings on an application for a certificate 
and for judicial review almost inevitably exceeds 180 days. Courts 
have no authority to issue these permits. See United States v. 
Carolina Carriers Corp., 315 U. 8. 475, 489-490. Unless the 
authority is vested in the Commission by § 9 (b), the operation, no 
matter how essential or necessary, must be discontinued at the 
end of 180 days. We think such a reading of the law would muti- 
late the administrative system which Congress created by the two 
Acts. Where the remedy for an evil is clear, the remedial pro- 
visions of the Administrative Procedure Act should be given full 
effect. See Wong Yang Sung v. McGrath, 339 U. S. 33, 41. We 
conclude that an harmonious reading of § 311 (a) and § 9 (b) 
requires the latter to be read as supplementing the former and to 


be construed as applying to temporary as well as to permanent 
licenses. 





Port Differentials—cost—burden. 


Boston & Maine Railroad, et al. v. United States, et al. (Civil No. 
56-928-A). 


On June 27, 1957, a three-judge court for the District of Massa- 
chusetts declined to enjoin an order of the Commission which canceled 
reduced rates on import iron ore from Boston to differential territory 
intended to remove the port differential. 

Quoting from the opinion of the Court: 


This suit is brought by the Boston & Maine Railroad and The 
New York, New Haven & Hartford Railroad Company .. . to set 
aside certain parts of an order dated October 1, 1956, of the Inter- 
state Commerce Commission . . . in Investigation and Suspension 
Docket No. 6074, Iron Ore from Eastern Ports to Central Freight 
Association Points (299 I. C. C. 195). ... 

The complaint in this case attacks the Commission’s determina- 
tion that reduced railroad rates proposed by the Boston railroads 
from Boston to the so-called differential area in Ohio and Western 
Pennsylvania, originally scheduled to become effective February 
9, 1953, and October 21, 1954, and later, are noncompensatory and 
therefore not shown to be ‘‘just and reasonable’’ under the Inter- 
state Commerce Act. 49 U. 8. C. § 15. This determination was 
made by the Commission in its original report dated October 1, 
1956, and in its Supplemental Report of March 19, 1957. The 
proposed rates would have given Boston parity with Baltimore in 
the transportation of import iron ore from those North Atlantic 
ports by rail to differential territory. ... In other words, as matters 
stood after the Commission’s decision of October 1, 1956, the rates 
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from Baltimore, Philadelphia and New York were put on a parity, 
and the only remaining differential was one of 60 cents between all 
of these three ports and the port of Boston. 

In reaching its decision with respect to the proposed Boston 
rate, the Commission concluded that the estimated cost study in- 
troduced by some of the Boston railroads showing a cost per gross 
ton of $2.76 was unacceptable. Instead, the Commission found that 
$3.42 would approximate the out-of-pocket costs per gross ton from 
Boston, an amount which would exceed the proposed rate of $3.035 
by 38.5 cents. (Subsequently, the Commission on its own motion 
reopened the proceeding to reconsider its calculations and, on 
March 19, 1957, issued a Supplemental Report which found the 
correct out-of-pocket cost per gross ton from Boston would be 
$3.259, an amount exceeding the proposed rate by 22.4 cents). 

Two complaints were filed seeking review of the Commission’s 
decision of October 1, 1956. The first, to the United States District 
Court for the District of Maryland, was brought by the railroads 
servicing Baltimore and by certain civil authorities and commercial 
organizations of Baltimore, in order to set aside the orders which 
prescribed parity of rates among the ports of Baltimore, Phila- 
delphia and New York.* On April 26, 1957, the District Court of 
Maryland held (1) that the orders of the Commission should be 
affirmed in so far as they disapproved the schedules proposing the 
rate of $2.51 from Baltimore and Philadelphia; (2) that the orders 
of the Commission be vacated in so far as they approved the 
schedules proposing the rate of $2.71 from New York; (3) that, in 
so far as the orders approved the proposed rate of $2.71 from 
Philadelphia, the case should be remanded to the Commission for 
further findings; and (4) that, pending said findings and a decision 
based, thereon, parity be permitted between the ports of Phila- 
delphia and Baltimore. 

The second proceeding for review of the Commission’s order 
was to this court and calls for the determination of the sole ques- 
tion of whether or not the Commission erred in disapproving the 
schedules filed by the Boston railroads which would reduce the rate 
from Boston to differential territory to $3.035, thus establishing 
parity between Boston and the other North Atlantic ports. (This 
now includes only Baltimore and Philadelphia, for under the deci- 
sion of the District Court of Maryland, New York no longer has 
parity). 

In dealing with this single issue, the scope of our inquiry is 
much narrowed by the fact that the Boston rate was disapproved 
by the Commission solely because it was found to be noncompen- 
satory, that is, because it would not provide the carriers from 
Boston a return equal to their total out-of-pocket costs of transpor- 
tation as those costs were determined by the Commission. 


* Editor’s Note: Civil No. 9237, referred to on page 1094 of the June 
1957 Journal. 
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There has been some controversy before us about the precise 
ground on which the Commission rejected the proposed Boston 
rate, but we are disposed to accept the contention of the Boston 
railroads and the Port of Boston Commission that the Commission 
relied only on its finding that the rates were noncompensatory. 
Although the opinion of October 1, 1956, is not entirely explicit on 
the issue, what light there is supports this conclusion, and all doubt 
is in our view fully dispelled by the failure of the Commission at 
any point to refer to a different ground for decision and by an 
examination of the following conclusory language from the Supple- 
mental Report of March 19, 1957: ‘‘we [the Commission] must 
conclude that the proposed rate is noncompensatory and therefore 
unlawful.’’ (Italics added). 

Our function in this proceeding is thus merely to determine 
whether or not the key finding that the proposed reduced rate 
from Boston is noncompensatory should be affirmed. If so, it will 
follow that the Commission’s ultimate conclusion rejecting the re- 
duced rate from Boston must also be sustained, for it seems quite 
clear that it lies within the discretion of the Commission to reject 
a rate as unlawful which does not provide a return of out-of-pocket 
costs to the carriers. On the other hand, should we find that the 
Commission erred in its conclusion that the rate is noncompen- 
satory, the case must be returned to the Commission for further 
findings as to the justness and the reasonableness of the proposed 
rate under the Interstate Commerce Act. In such a case, the 
Commission would be compelled to consider a variety of pertinent 
factors. Because it is unlawful to subject any person, locality or 
port to undue or unreasonable prejudice or disadvantage, see 
49 U. S. C. § 3(1), the Commission would be obliged to give due 
consideration to the natural geographical advantage possessed by 
the ports of Baltimore and Philadelphia over the port of Boston 
in the form of a far shorter railroad route to differential territory. 
Moreover, it would have to take into account the tremendous in- 
crease in the movement of foreign iron ore to this country, includ- 
ing the assured prospect that by far the greatest amount of import 
ore will in the future come from Labrador, a point of origin giving 
the port of Boston a geographical advantage in sea transportation. 
Furthermore, it would have to gauge the influence of the National 
Transportation Policy which requires all provisions of the Act to 
be enforced, inter alia, with a view to maintaining a transportation 
system ‘‘adequate to meet the needs .. . of the national defense.’’ 
54 Stat. 899. And there are undoubtedly other considerations 
which would bear on the lawfulness of the proposed rates from 
Boston. 

In our view of the case, however, it will not be necessary for 
the Commission to deal with these various considerations, for we 
conclude that the finding that the proposed rates are noncompen- 
satory must be affirmed. 
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As indicated above, this finding was based on the Commission’s 
analysis of a cost study introduced by complainants purporting to 
show their out-of-pocket cost of the contemplated iron ore move- 
ment from Boston. In rejecting the cost study submitted by the 
Boston railroads, the Commission made two major adjustments. It 
first determined that additional switching time of 11.5 minutes 
would be needed at Boston for cleaning and inspecting the empty 
cars and classifying them for outbound movement, and added 9.2 
cents to the cost per gross ton for this reason. Secondly, it re- 
jected the study’s estimate of train expenses which was based on a 
per diem rate of $2.40 per car-day used in transporting the ore. 
It did this because the testimony of witnesses before the Commis- 
sion was ‘‘somewhat conflicting as to the validity of the estimated 
total car-days required for this movement.’’ The Commission com- 
puted the correct cost for car expense by distributing freight train 
car repairs, depreciation, and net car hire expenses of cars on the 
basis of freight car miles, loaded and empty, thus eliminating the 
necessity of estimating the number of days on which the cars would 
be used for the movement. 

It is plain that, in reviewing the decision of the Commission, 
our function is not to pass in detail on the evidence of costs. By 
virtue of long-standing rulings of the Supreme Court, these are 
matters solely for the judgment of the administrative agency. In 
Illinois Commerce Commission v. United States, 292 U. S. 474, 481, 
484 (1934), the Court said: 


‘‘Whether or not the cost study was representative, 
whether the study should have been more refined, and whether 
it should have been supplemented as appellants desired, are 
questions of fact, the determination of which is within the 
competence of the Commission. The Commission reached its 
conclusion after full hearing and thorough consideration of all 
questions presented. As the record affords a sufficient basis for 
the Commission’s determination, it is not subject to review in 
the courts. See Manufacturers Ry. Co. v. United States, 246 
U. 8. 457, 481; Assigned Car Cases, 274 U. S. 564, 580. 

... Appellants reach their conclusion as to the reasonable- 
ness of the interstate rate by disregarding the cost study as 
evidence because, as it contended, it was erroneously considered 
by the Commission. But as we have already said it was for the 
Commission to determine whether the cost study was adequate 
or whether it was necessary to refine or supplement it in order 
to make it dependable evidence for the purpose of rate making. 
The study itself afforded evidence of the reasonableness of the 
rate fixed, and upon the whole record there was abundant sup- 
port for the Commission’s finding, which was carefully and 
thoroughly considered in its report. There is no basis upon 
which the courts, not authorized to weigh evidence, could re- 
examine or disregard its conclusion.’’ See also Ayrshire 
Collieries Corp. v. United States, 335 U. S. 573, 593 (1949). 
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The complainants before us are fully aware of these basic 
principles, for the Port of Boston Commission in its brief concedes 
that ‘‘it is plainly not the province of this Court to determine costs 
or whether a rate is or is not compensatory,’’ and that ‘‘it is not 
the Court’s province to pass on the Commission’s skill as a cost- 
finding agency.’’ Accordingly, complainants do not seriously press 
an attack upon the cost findings of the Commission as they relate 
either to the switching costs or to the costs of freight cars. In- 
stead, their case is premised on an entirely different theory, turning 
on the nature of the cost study submitted to the Commission. They 
maintain that the study did not purport to be an out-of-pocket cost 
study in the normal sense of that term, but to be a ‘‘maximum’”’ 
out-of-pocket cost study which was intentionally made to be con- 
servative. Thus, it is said, the study did not take into account a 
very important fact bearing on the proposed operation which has 
substantial cost saving significance not reflected in the study, 
namely, that there is today, and can reliably be expected in the 
future, a substantial movement of empty open-top equipment west- 
bound to the differential area, which equipment could and would 
be used in the movement westbound of iron ore. Complainants 
have attempted to persuade us of the cost savings which would 
necessarily result by taking this fact into account. They say that, 
‘‘In hauling these cars empty, the carriers are imposing wear on 
their tracks, roadbeds, bridges and the like . . . They are necessarily 
incurring hopper car rental costs, locomotive fuel and other oper- 
ating expenses, locomotive maintenance expense, train crew wages, 
train dispatching and switching costs, maintenance of way expenses 
and other costs. ... [T]he carriers from Boston will be in a posi- 
tion, with a competitive rate structure, to carry import iron ore 
westbound in these now empty hopper cars at only relatively minor 
additional cost to that presently incurred.’’ Complainants thus 
maintain that on the record before it the Commission could not 
properly find that the transportation of import iron ore at the 
proposed rate from Boston to differential territory would be a 
losing proposition. 

As tempting as the above presentation is, in our opinion it 
cannot withstand critical analysis. Section 15(7) of the Interstate 
Commerce Act provides: ‘‘ At any hearing involving a change in 
arate... the burden of proof shall be upon the carrier to show that 
the proposed changed rate . . . is just and reasonable .. .’’ This 
means, of course, that the Boston railroads are called upon to in- 
troduce sufficient evidence to convince the Commission that the 
proposed rates are lawful. In attempting to meet this burden, the 
railroads prepared a comprehensive cost study, which necessarily 
had to proceed upon a given set of factual assumptions. It seems 
entirely reasonable to suppose that the carriers selected assumptions 
they thought most advantageous to them. For example, there are 
certainly cost advantages in assuming the return of 100 per cent 
empties: because the same equipment would always be available 
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for use at Boston, a shorter amount of time would be needed for 
the gathering, switching and cleaning of cars. We cannot go along 
with the suggestion that the Boston railroads, now that the Com- 
mission has made cost calculations on the basis of their study, 
should be able to maintain in this proceeding that they could have 
made out better with a study embodying a different set of assump- 
tions leading to a possibly lower cost. 

In reaching this result, we need not express an opinion on the 
totally different situation which would be presented if the Boston 
railroads had introduced sufficient evidence before the Commission 
to warrant an explicit and supportable finding of transportation 
costs based on an alternative assumption of facts. But that is not 
the case here, for it is clear that the record lacks such evidence. 
Although the Boston railroads did present uncontradicted testi- 
mony that there is a steady and rather large flow of empty cars 
moving from east to west and that a substantial number of these 
ears had their eastern terminus within the Greater Boston area, 
this meager showing is insufficient to lay the basis for a firm finding 
that utilization of these ‘‘empties’’ would in fact lower transporta- 
tion costs. First of all, it is conceded that a substantial number 
of these empties—the estimates ranged as high as 50 per cent— 
would be unfitted for carrying iron ore, thus reducing the number 
of available cars to make the round trip. Secondly, there are a host 
of additional costs which would result from using railway cars 
which had arrived in the general Boston area carrying assorted 
freight loads from the differential territory. The cars would have 
to be gathered together and brought to Boston from various rail- 
road yards, a process involving expenditure both of labor and ma- 
terials. Then the cars would probably have to be cleaned and pro- 
vided with other services before being ready to transport iron ore. 
It is not difficult to suppose the possibility that other expenses 
would also have to be incurred. 

If it appears that the above discussion of costs lacks sufficient 
specifity and is hopelessly hypothetical, it should be borne in mind 
that the record fails to contain evidence enabling us to make a more 
concrete analysis, and that the responsibility for making such a 
record lies with the Boston railroads. Indeed, it would be entirely 
speculative to assume that, if the Commission were now ordered to 
take new evidence of costs, premised on the utilization of empties, 
a lower cost estimate could be provided, and in particular that the 
proposed rate of $3.035 could be shown to be compensatory. We 
feel that the Boston railroads must be prepared to sink or swim 
with the cost study they submitted to the Commission, as properly 
modified, which we have no affirmative reason to believe did not 
reflect the lowest possible cost estimate. To decide otherwise 
would open the door to a potentially endless series of hearings and 
appeals. On the present record the Boston railroads have failed 
to satisfy the burden of proof imposed on them by Congress, and 
the Commission’s determination that the proposed rates from 
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Boston to differential territory would be noncompensatory was en- 
tirely proper. 

Having reached this conclusion, we need only iterate our belief 
that it was within the power of the Commission to reject the pro- 
posed Boston rate solely on the ground that it was not compen- 
satory. It is well settled that out-of-pocket costs ‘‘establish the 
floor of all rates,’’ Class Rate Investigation, 1939, 262 I. C. C. 447, 
693 (1945), and that a rate must cover the ‘‘out-of-pocket costs’’ 
and include ‘‘a proper return on investment”’ in order to be found 
‘‘reasonably compensatory.’’ New Automobiles in Interstate Com- 
merce, 259 I. C. C. 475, 588 (1945). See also New York Central 
R. R. Co. v. United States, 99 F. Supp. 394, 402 (D. C. Mass. 1951), 
aff’d 342 U. S. 890 (1951). 

A judgment will be entered affirming the order of the Inter- 
state Commerce Commission dated October 1, 1956, in so far as the 
said order cancels the schedules filed to become effective on Febru- 
ary 9, 1953, October 21, 1954, and later, from Boston to destina- 
tions in the differential territory. 





Trip leasing under agricultural exemption—thirty day lease—constitutional question 
—notice. 


James Christian, et al. v. United States, et al. (Civil 9631) 
On June 19, 1957, a three-judge court for the District of Maryland 


dismissed a petition seeking to enjoin the thirty-day requirement in the 
Commission’s leasing rules. 
Quoting from the opinion of the Court: 


Plaintiffs contend (1) that they, and others similarly situated, 
were never notified or heard by the Commission ‘‘concerning their 
position on said order’’; (2) that the order is arbitrary and capri- 
cious; (3) that Public Law 957, August 3, 1956, 49 U. S. C. A. 
304(3e) and (3f), is discriminatory in nature, is class legislation, 
and, therefore, is unconstitutional as applied to plaintiffs; and 
(4) that the effect of the thirty day requirement is confiscatory 
as to them. 

I. The thirty day requirement of sec. 207.4(a)(3) of the 
Lease and Interchange Rules was issued and made effective after 
repeated notices of proposed rule-making and rule-making pro- 

edures, published in the Federal Register, in accordance with 
sec. 4(a) of the Administrative Procedure Act, 5 U. S. C. A. 
1003(a). The original notice was entitled ‘‘Lease and Interchange 
of Vehicles by Motor Carriers’’, and expressly stated that among 
the matters to be considered was whether ‘‘(a) the renting of 
vehicles by or to motor common and contract carriers, with or 
without driver, should be limited to long term leases’’. 13 F. R. 
369. Owner-operators who leased their vehicles to authorized car- 
riers did in fact participate in the proceedings before the Com- 
mission. The testimony of owner-operators is discussed in the 
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report of the Commission, Division 5, dated June 26, 1950, 51 
M. C. C. 461, at 479-482, 543-544, and in the reports of the entire 
Commission dated May 8, 1951, 52 M. C. C. 675, at 690-692, and 
October 6, 1955, 64 M. C. C. 361, at 380. 

In American Trucking Associations v. United States, supra, 
sustaining the validity of the Leasing and Interchange Rules, in- 
cluding the thirty day requirement of sec. 207.4(a) (3), as it then 
read, the Supreme Court said: ‘‘There is no question but that the 
Federal Register notice and participation requirements were satis- 
fied.’’ 344 U.S. at 319. 

After the Supreme Court’s decision in American Trucking 
Associations v. United States, the Commission, on December 3, 
1953, published a notice, 18 F. R. 7802, reopening the proceeding 
for further hearing with respect to ‘‘those provisions of Section 
207.4 (a)(3) * * * which require that any contract, lease or 
other arrangement for the use of equipment shall specify a period 
‘which shall be not less than 30 days.’’’ On March 31, 1954, the 
Commission published another notice, 19 F. R. 1764, reciting that 
the proceeding has been reopened as to the 30 day requirement of 
see. 207.4(a)(3) and setting the matter for hearing before a hear- 
ing examiner commencing April 14, 1954. 

Following that hearing, the entire Commission issued another 
report, dated October 6, 1955, in which it specifically considered 
evidence adduced by owner-operators at both initial and further 
hearing, 64 M. C. C. 361, at 380. In this report, the Commission 
reaffirmed the thirty day requirement of sec. 207.4(a) (3), with cer- 
tain exceptions for vehicles used in transporting exempt agricul- 
tural commodities under sec. 203(b) (6), and for equipment used in 
transporting motor vehicles or bulk liquid commodities leased from 
one authorized carrier to another. The effective date of this order 
was postponed until Congress acted on the bill which became Public 
Law 957, August 3, 1956. 

On November 23, 1956, upon the exhaustive record thereto- 
fore made in the proceedings, the entire Commission issued its 
Supplemental Report, 68 M. C. C. 553, reaffirming the thirty day 
requirement of sec. 207.4(a)(3), with the agricultural exception 
required by Public Law 957, and with the exceptions for trans- 
porting motor vehicles and bulk liquids which were included in the 
1955 report. 

Plaintiffs argue that after Public Law 957 was passed [Aug. 
3, 1956] the Commission had no authority to pass any further 
orders in Ex parte No. MC-43, but had to start afresh. There is 
no merit whatever in this point. The Commission had been con- 
sidering the lease and interchange rules, including the proposed 
thirty day provision, for a period of eight years, had received and 
considered a great volume of evidence, had heard arguments from 
parties representing many divergent points of view, had made find- 
ings and formulated rules, but had suspended the effective date 
of some of the rules. On November 23, 1956, the Commission 
modified those rules to comply with the requirements of Public 
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Law 957. See Supplemental Report of the Commission, 68 
M. C. C. 553, et seq. No additional hearings were held after Pub- 
lic Law 957 was passed; none were necessary. The jurisdiction of 
the Commission to issue the rules did not depend upon Public 
Law 957, but was within the general power of the Commission to 
issue rules and regulations. American Trucking Associations Vv. 
United States, supra, at page 312. 

II. Plaintiffs contend that the thirty day requirement of sec. 
207.4(a)(3) is arbitrary and capricious, and has no reasonable 
relationship to the public health, morals, safety or convenience. 
Similar contentions were made by the plaintiffs in American 
Trucking Associations v. United States, but were rejected by the 
Supreme Court. Under the heading of ‘‘Reasonableness of Rules 
and Exemptions Therefrom’’, the Court said: ‘‘The relationship 
of these rules to the regulatory scheme they are designed to pro- 
tect forms a basis for the answer to the various allegations that 
certain rules are arbitrary. For our purposes, such an argument 
must mean that the Commission had no reasonable ground for the 
exercise of judgment. In the instant case, such is not the situa- 
tion; the evidence marshalled before the Commission plainly sup- 
ports the conclusion that the continued effectiveness of its regu- 
lation requires the rules prescribed.’’ 344 U.S. at 314. 

In its 1955 report on further hearing, 64 M. C. C. 361, the 
Commission reaffirmed the thirty day requirement, saying, p. 381: 
‘‘The salutary objectives of that rule, we think bear repeating. 
They are to insure responsibility for, and control over, leased 
equipment by the lessee carrier, when the equipment is operated 
by the owner or employees of the owner. These are basic require- 
ments that are inherent in the relation of the for-hire carrier to 
the public. When they are lacking, the chaotic conditions that pre- 
ceded enactment of the Motor Carrier Act, 1935, inevitably 
ensue.”’ 

In its report of November 23, 1956, 68 M. C. C. 553, the Com- 
mission stated, p. 555: ‘‘It is clear that the hard core of the prob- 
lem confronting the Commission * * * has been the owner- 
operator trip lease and its attendant evils, such as widespread in- 
difference to carrier responsibility, to safety of operations, and to 
the scope of carrier operating authority.’’ 

A recent case in this court, United States v. Matlack, 149 
F. Supp. 814, opinion by Judge Chesnut, is illustrative of the 
evils which the Commission found all too often associated with trip 
leasing. 

It is not our function to decide whether the present rule is the 
most appropriate and effective method of dealing with those evils. 
We can only say, on the record before us, that the evidence mar- 
shalled before the Commission is sufficient to support its conclusion 
that the continued effectiveness of its regulation requires the 
rules prescribed. 

Plaintiffs contend that the unreasonableness of the thirty day 
requirement is demonstrated by the exemptions allowed by the 
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Commission in the case of certain vehicles hauling or having hauled 
certain agricultural commodities, transporting other motor vehicles, 
or transporting bulk liquids. The agricultural exemption was re- 
quired by the provisions of Public Law 957, August 3, 1956, 49 
U. S. C. A. 304(3) (£) (2), which will be discussed in III below. 
A similar exemption had been included in the earlier draft of the 
rule for reasons stated by the Commission in its report dated Octo- 
ber 6, 1955, 64 M. C. C. 361. The reason for the partial exemption 
for automobile carriers and tank trucks is also explained in that 
report. The highly specialized nature of the operations of these 
two types of carriers reduces to a minimum the evils which the 
prohibition against trip leasing was designed to prevent. More- 
over, the exemption is applicable only in cases of leases between 
regulated carriers. A lease between a regulated and a non-regu- 
lated carrier must be for at least thirty days. These exemptions 
do not make the regulations discriminatory, arbitrary or 
capricious. 

III. Closely related to the previous point is plaintiff’s con- 
tention that Public Law 957 is ‘‘discriminatory in nature and class 
legislation and is, therefore, unconstitutional as applied to these 
particular plaintiffs.’’ Their complaint is based upon the fact 
that sec. 204(f), as amended by Public Law 957, exempts from the 
operation of the thirty day rule certain leases of equipment haul- 
ing or having hauled certain agricultural products. Plaintiffs 
argue that this exemption is so unreasonable as to invalidate sec. 
204(e) and (f). But the power of Congress to classify or select 
the objects of regulation, to regulate some persons while exempt- 
ing others, upon a rational basis, has long been settled. Currin v. 
Wallace, 306 U. S. 1, 13-14; United States v. Petrillo, 332 U. 8S. 1, 
8. The peculiar problems of agriculture have been frequently 
recognized in exemptions from regulatory statutes, and such ex- 
emptions have been held not to invalidate those statutes. See e. g. 
Steward Machine Co. v. Davis, 301 U. S. 548, 584-585. 

Public Law 957 originated as S. 898, 84th Cong. The report 
of the Senate Committee on Interstate and Foreign Commerce on 
S. 898 (Sen. Rep. 1271, 84th Cong., 1st Sess., p. 2), after summariz- 
ing the evils of trip leasing generally, concluded that the marketing 
of agricultural commodities required ‘‘a highly flexible motor trans- 
portation service’’ which would be impaired by the thirty day re- 
quirement. It was made clear that the proposed legislation was not 
intended to take from the Commission the power to regulate the 
duration of leases of other vehicles. The report of the House Com- 
mittee on Interstate and Foreign Commerce, H. Rep. 2425, 84th 
Cong., 2d Sess., was to the same effect. 

The reasonableness of the classification, i.e. the agricultural 
exemption provided by sec. 204(f), is supported by the extensive 
record before the Commission and the Commission’s findings in its 
1955 report on further hearing, 64 M. C. C. 361, as well as by the 
testimony received in hearings before the Senate and House Com- 
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mittees on Interstate and Foreign Commerce prior to the enact- 
ment of Public Law 957. 

IV. Plaintiffs complain that the thirty day provision will 
prevent them from making any leases of their equipment and is, 
therefore, confiscatory. They proffered evidence tending to prove: 
that since April 2, 1957, it has been impossible for most of them 
and others in their position, to make any leases of their equipment, 
with drivers, because it is not economically feasible for authorized 
carriers to make such leases for thirty days or more; that there is 
no practical possibility of leasing out their equipment, without 
drivers, at rates which will cover the monthly instalments of 
purchase price still due on much of the equipment; that, as a con- 
sequence, an enormous quantity of equipment is lying idle, and can- 
not even be sold except at a ruinous loss; that thousands of inde- 
pendent truckers in their position will be forced out of business, 
will lose their equipment, and will have to become truck drivers for 
the large carriers. We do not doubt that these results will follow 
for many persons in the position of the plaintiffs. But this court 
is without power to prevent it, under the circumstances. The 
function of this court is to review the action of the Commission, 
not to try the case de novo. Mississippi Valley Barge Line v. 
United States, 292 U. S. 282, 286; American Trucking Associations 
v. United States, 344 U. 8. 298, 321. Even where plaintiffs raise a 
constitutional question, such as confiscation, they must show that 
they sought to raise the matter before the Interstate Commerce 
Commission and that the Commission denied them the opportunity 
to submit evidence in support of their claims. American Truck- 
ing Associations v. United States, supra, at 320; United States v. 
Capital Transit Company, 338 U. S. 286, 291; New York v. United 
States, 311 U. S. 284, 335; Assigned Car Cases, 274 U. S. 564, 583. 
In American Trucking Associations the Supreme Court held that 
the lower court properly refused to receive evidence offered to 
show confiscation. The Court said: 


‘‘* * ® The claim of confiscation must be substantial, the 
import of the proffered evidence clear, and the inability to test 
the question before the Commission patent, in order to justify 
an oral hearing on the question in the courts. In the case at 
bar, appellants seek in substance to show that the outlawing of 
trip-leasing will affect their business; perhaps they might even 
be able to prove that some concerns would fail if they were 
unable in the future to resort to non-owned equipment for 
short periods. In this context, however, we do not think that 
a right to trial de novo is automatically established merely be- 
cause the Commission denied a petition for rehearing which 
invoked constitutional principles. In the first place, there was 
in truth a multitude of evidence before the Commission on the 
importance of trip-leasing to some concerns. Moreover, we 
are clear that appellants had an opportunity to introduce this 
very evidence in the agency proceedings, for it required no 
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great prescience, in view of the notice of the hearings published 
by the Commission, to know that they would concern the im- 
portance and desirability of the very practices appellants seek 
to protect. 

** *Confiseatory’ is not a magic word. Whether it should 
open the door to further proceedings depends on the nature 
of the order attacked. We think a claim of rate confiscation, 
which was the concern of the cases just cited, stands on a 
fundamentally different footing from that made in the instant 
ease.”’ 344 U.S. at 321. 


Plaintiffs suggest that they were not ‘‘interested parties’’ en- 
titled to intervene before the Commission. There is no merit in this 
contention. If they have sufficient interest in the matter to prose- 
cute this case, they had sufficient interest to intervene and be heard 
before the Commission. No showing has been made that any plain- 
tiff or any one in their position attempted to intervene before the 
Commission and was denied that right. 

In American Trucking Associations, the Supreme Court con- 
cluded : 


‘‘They attack an order which is valid even if its effect is 
to drive some operators out of business. As we have indicated, 
the rule-making power is rooted in and supplements Congress’ 
regulatory scheme, which in turn derives from the commerce 


power. The fact that the value of some going concerns may 
be affected, therefore, does not support a claim under the Fifth 
Amendment, if the rules and the Act be related, as we have 
said they are, to evils in commerce which the federal power 
may reach.’’ 344 U. S. 322. 


We must reach the same conclusion in this case. 
Petition dismissed. 
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George W. Rauch, ay 'P. & Gen. Counsel, The Greyhound Corporation, 2600 
Board of Trade Building, Chicago 4, Illinois. 
William R. Renzenbrink, (B), 1808 Patrick Drive, Cincinnati 4, Ohio. 
Edward M. Segal, (A), 154 State Street, Albany 7, N. Y. 
Robert E. Short, (B), E. Div. T. M., Denver-Chicago Trucking Co., » wa22 
South Iron Street, Chicago 8, Illinois. 
Han? ~~ (A), Kridel, Malone & Spear, 60 East 42nd Street, New York 
7 


William F. Steven, (B), Sales Mgr., Safeway Truck Lines, Inc., 4625 West 55th 
Street, Chicago 32, Illinois. 

Claude M. Stewart, (B), John Morrell & Co., Sioux Falls, South Dakota. 

ohn W. Storer, Jr., (A), 33 North La Salle Street, Chicago 41, Illinois. 

oseph J. Surina, (B), Traf. Dept., Wood Conversion <2., Cloquet, Minnesota. 
ee 4 Trigg; (A), ‘1100 Transportation Center, 6 Penn Center Plaza, Philadelphia, 

ennsylvania. 
Ernest H. Wanstall, (B), 68 East Hartsdale Avenue, Hartsdale, N. Y. 
George C. Young, (A), 1109 Barnett National Bank Bldg., Jacksonville 1, Florida. 


REINSTATED TO MEMBERSHIP 


Robert Devlin, (B), 400 Title & Trust Bldg., Phoenix, Arizona. 

Walter J. Kobos, (B), A. G. T. M., Safeway Truck Lines, Inc., 4625 West 55th 
Street, Chicago 32, Illinois. 

Guy H. Postel, A), 805 Peachtree Street Blidg., Atlanta 8, Georgia. 
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Meetings of Regional Chapters 


District No. 1 Chapter 
Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron Chapter 
James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen- 
tral Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
Ohio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 


July and August. 
Atlanta Chapter 
Burton C. Kinney, Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 
Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 
Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially mvited. 


Chicago Chapter 
A. E. Leitherer, Chairman, Ass’t Gen’] T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 
Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 
Robert W. Wright, Jr., Chairman, A. G. T. M., Ilinois-California 
Express, Inc., 510 East 51st Avenue, Denver, Colorado. 
Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 





__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, — and maintain district 
and local c _— which may send delegates to annual or other meetings of the 


Association. Such chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
oe _— of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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District of Columbia Chapter 

Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 


T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. O. Box 1620, Jacksonville 1, Florida. 


Kansas City, Missouri, Chapter 

R. H. Prevette, President, c/o Dewey Portland Cement Company, 
P. O. Box 767, Kansas City 12, Missouri. 

Mets: 6:00 P. M., on the first Wednesday of each month except July 
and Aurust in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 
Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 
Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


Ninth District Chapter 
Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 
Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 
Emory B. Ussery, Chairman, Security Federal Building, Columbia 
1, 8. C. 
Oklahoma Chapter 
J. R. Lewallen, Chairman, Vice President—Traffic, Anderson- 


Prichard Oil Corporation, 1000 Liberty Bank Building, Oklahoma City 
2, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 
Greater Philadelphia Chapter 
J. A. Tucker, Chairman, District Manager, Republic Carloading & 
Distributing Co., 1321 Arch Street, Philadelphia 7, Pennsylvania. 
Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 


Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 
Pittsburgh Chapter 
Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 


34 Market Place, Pittsburgh 22, Pennsylvania. 
Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 
John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 


Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 


Puget Sound Chapter 


Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 
Washington. Meets first Tuesday of every month at Stewart Hotel, 
6:00 P. M. Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Hatch Morrison, Chairman, Rock Island Lines, 1706 Broadway, 
Oakland 12, California. 

Meets: 12:00 Third Wednesday of alternate months commencing 
January, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 


Walt A. Steiger, Chairman, 670 Pacific Electric Building, Los 
Angeles 14, California. 


Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, ¢ 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially imwited to attend. I 
Richmond, Virginia Chapter 
Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- rf 


mond 19, Virginia. 
Southeastern Wisconsin Chapter 


Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are § 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland -_----- 


I a cl a a a 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith ~~~ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
EE SP GUT iy EG Ee. cenrinntdiincieaticeniieeninitiaenenee 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
GEE dicccemnenecanineimentunamnantEne 


Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
GEE wesineeniienicinmeanatniNnRnNtE mine 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
ee nee 





1955 Supplement to Abstracts of Supreme Court Decisions. 
W. J. Myskowski. This Supplement brings up to date the 
original book of 286 Abstracts. It covers the period 1953 
Ge CU SEP sinincmcmsemesnsnnnaddantinnennenans 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1954 -- 
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District 1—Maine, New Hampshite, Vermont, Misiechuneti 
and Rhode Island. oR’ 


District 2—Connectieut, New York aud New Jersey, 


District 2 Giorinny Walia (Hastel. half), Maryland, Delaware 
and Distriet of Columbige 


District 4—Pennsylvania cwistern, half), Ohio and Pe 
Virginia. aoe 


Distriet -5—Virginia,; North Carolina and South Carolina. .* . 


District 6—Georgia, Alabama, and Florida, 


District .7—Kentueky, Tennessee and Mississi ppi. 
District  8—Michigan, Indiana and Hitmois, 


District ~ 9-—-Wisconsin, Minnesota, North Dwkita and South 
Dakota. 3 








Distriet 10—lowa, Missouri, Nebraska and ae 
District 11-~Arkansas, Oklahoma ‘and ‘Louisiana 
Distriet oats 

Distriet 13-—-Wyoming, Colorads atid New. Mexico. 
District 14—Montana, Faho and Utah: 

District 15—Washington and Creo 
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ie District 16-Californiay Nevada end Ariaon. 
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